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PRE PRES UTDEN TS MESSAGE 


Diversity Matters 


BiaveG Avlnv UN | Boe MEUIRRI Psy 


aving an “old jock” as presi- 

dent of the State Bar means, 

invariably, readers of this 

article will have to endure 
references to metaphors reminiscent of the 
days when I still “had game,” although those 
days are long gone. One of 


that has 


remained with me over the 


the _ stories 


years—of course my mem- 
ory of it has gotten better 
with time—may be famil- 
iar to some of you. But, I 
am not dissuaded from 
repeating it for that reason 
alone. Perhaps hearing it 
again will rekindle the 
point of the story. 

The story goes some- 
thing like this: The coach 
of my small high school 
basketball team had a limited roster of play- 
ers. The school had meager resources and 
there weren't enough uniforms for the entire 
team. 

The coach made sure that the starting 
five got plenty of game time and had com- 
plete school uniforms, i.e., matching shorts 
and jerseys in school colors. The other play- 
ers, although reasonably talented, were out- 
fitted for games in regular gym shorts and 
school jerseys—not necessarily matching— 
but seldom played in any of the “close ones.” 
The coach cherished winning and relied on 
his five starters to carry the day, particularly 
during tight games. My senior year, the team 
made it to the regional championship and 
was playing for the 2A title when the start- 
ing guard sprained his ankle. Coach had no 
choice but to put in one of the back-up play- 
ers. Unfortunately, the substitute had no 
experience playing in a championship game 
and was ill-prepared to lead the team to vic- 
tory. We lost the game, but I’m sure you get 
the point. To win the big ones, it helps to 
have more players with “big game’ experi- 
ence ready to play. The same is true of our 


Bar. 

When I came to the State Bar as a coun- 
cilor in 1995, there had been only two black 
lawyers from Mecklenburg County who had 
preceded me on the council. There have 
been none from the 26th Judicial District 
since then. Of a 55 member 
elected council—not 
including our public mem- 
bers—we currently have 
three minority councilors 
(two black males and one 
black female) representing 
roughly five percent of the 
total body. We are doing 
somewhat better with gen- 
der diversity, although 
women are under-represent- 
ed on the council in terms 
of their numbers within the 
community of North 
Carolina lawyers. Women lawyers constitute 
a little more than 14% of the total council 
population. There are no Hispanic or Asian 
lawyers currently serving on the council, 
although one of our two public members is 
of East Indian extraction, and the other an 
African-American male. We can do better. 

Having graduated from what was then 
an all-male college, it is interesting, to say 
the least, that women now make up a little 
more than 50% of the current undergradu- 
ate population of my alma mater. Women 
are entering and graduating from the 
nation’s law schools at a rate higher than 
their male counterparts. And women are 
making huge contributions to our profes- 
sion. The North Carolina Supreme Court is 
ably led by a woman. Yet, in its 73 year his- 
tory, the North Carolina State Bar has had 
only one female serve as its president. There 
is no question that she was well prepared for 
the job and provided excellent leadership to 
our Bar. The only black male other than 
myself to serve as president of the State Bar 
took the reins of leadership in 1999. He 
brought forward-looking innovation to the 


way our Bar deals with emerging issues fac- 
ing the legal profession in general and our 
State Bar in particular. The idea that he ger- 
minated has been transformed into what is 
now a standing committee of the State 
Bar—the Issues Committee. 

It would serve no useful purpose here to 
point fingers of blame. We all share in cre- 
ating and perpetuating the situation we 
face, some more than others. But, gone is 
the time when a lawyer had to be white, 
male, and over 50 to be a North Carolina 
State Bar Councilor. It certainly helps to be 
able to give the time it takes to do the work 
of a councilor. But, it is such important 
work that individual lawyers of all persua- 
sions must be willing to make sacrifices to 
serve, and law firms must be willing to 
encourage and support female and minori- 
ty lawyers within their ranks who are inter- 
ested in serving. On the other hand, Black, 
Hispanic, Asian, and lawyers of all races, 
hues, color, genders, and creeds can ill 
afford to isolate or confine themselves and 
their talents to the comfort zones of 
homogenous subgroups of our Bar. The 
State Bar needs YOU! 

The usual and customary route for 
lawyers to position themselves for State Bar 
leadership is through the pipeline from 
local bar associations to the State Bar 
Council. North Carolina has a diverse cadre 
of able and talented lawyers. I cannot 
emphasize enough the importance of 
lawyers being willing to leave their own 
comfort zone and showcase their leadership 
talents for the benefit of our Bar. If we want 
our Bar leadership to reflect the appearance 
of our profession, we must have more “play- 
ers” prepared and available to participate in 
the “big game.” To do less reflects poorly on 
our Bar and our profession. Moreover, in 
“hoops” parlance, it positions us to lose 
when it counts the most. = 


Calvin E. Murphy is with the Charlotte 
firm of Murphy & Chapman. 


SUMMER 2006 


y, 
LHe So poor OF RALEIGH’S LEGAL, 
BANKING AND FINANCIAL SERVICES COMMUNITY 


IMMEDIATE PROXIMITY TO ELEVEN MUNICIPAL, 
STATE, AND FEDERAL COURT SYSTEMS 


ij 
BENEFIT FROM THE S/O Spy ie cenoIriittor 
OF FAYETIEVIELE STREET 


A DENSE URBAN ENVIRONMENT WHERE YOU RE 
WITHIN WALKING DISTANCE FROM A NEWSPAPER 
ORI YOUR FAVORITE CUP OF -COFFEE 


; Va fi 
A PLACE TO unwind a ller tuodfe AND IMMERSE 
YOURSELF IN CONCERTS, THEATER AND THE 
CITY’S BEST NIGHTLIFE 


Ei gales COMMERCIAL OFFICE ADDRESS 
v C . 


CUSTOM WORK SPACE THAT MEETS YOUR 
COMPANY’S SPECIFIC NEEDS 


AMENITIES SUCH AS ON-SITE SECURED PARKING 
AND ON-SITE PROPERTY MANAGEMENT AND 
BUILDING ENGINEER 


eee 
NEW déafle-a ae wil corfeveice certet TO 
CONDUCT LARGE MEETING OR ENTERTAIN CLIENTS 


NEW FITNESS CENTER FOR SWEATING 
AWAY THE DAY’S STRESSES 


For leasing information, please contact 


Ed Pulliam 
ed.pulliam@cbre.com 


Mark Prevost 
mark.prevost@cbre.com 


919.831.8200 


CB RICHARD ELLIS 


Brady v. Maryland and Its 
Legacy—Forging a Path for 


Disclosure 


Bae IML ear iay 9 IML eae 8 


ohn Brady was 25 years old 


when he was arrested and 


charged with first-degree mur- 


der. He had bounced around 


from job to job and engaged 


in an affair with another man’s wife, Nancy Boblit Magowan, and 


was dealing with the fact that she was pregnant with his child. On 


June 22, 1958, Brady gave Nancy a post-dated check for $35,000 


and told her he would have that amount of money within the next 


two weeks. ! 


Along with Nancy’s brother, Donald 
Boblit, Brady and Nancy conspired to rob a 
bank. To pull off the robbery and make a 
clean getaway, the two decided, at Brady’s 
suggestion, to steal a car from a mutual 


KLINKOSUM AND BRAD BANNON 


Bruno Budroviclimages. com 


friend named William Brooks. Late on June 
27, 1958, Brady and Boblit placed a log 
across the road near Brooks’ home and wait- 
ed for him to come home. When Brooks 
drove up to the log, he got out of the car to 


move it. At that point, either Brady or Boblit 
hit him over the head with a shotgun, placed 
him in the backseat, and took his wallet. 
Brady then drove to a secluded field where 
he and Boblit walked Brooks to a clearing at 
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the edge of the woods and one of the men 
strangled Brooks to death with a shirt.? 

After their arrests, Brady and Boblit both 
gave several statements to law enforcement 
in which the facts changed from one state- 
ment to the next. However, Brady consis- 
tently denied the actual killing of Brooks and 
maintained that Boblit had strangled Brooks 
with a shirt. Boblit also gave a series of state- 
ments to the police and, in all but one of 
them, he claimed that Brady was the actual 
killer of Brooks. 

The key confession at the heart of Brady 
v. Maryland, was Boblit’s fifth statement, 
which was taken on July 9, 1958. In that 
statement, Boblit admitted that he had hit 
Brooks on the head with a shotgun. He also 
stated that after they got back into the car, he 
(Boblit) had planned to shoot Brooks, but 
that Brady suggested strangulation instead. 
Boblit admitted that he strangled Brooks 
and that he and Brady had carried the body 
into the woods.4 

The key issue in the prosecution would 
turn on the identity of the individual who 
actually strangled Brooks. While that ques- 
tion had little, if anything, to do with 
whether Brady and Boblit were guilty of 
first-degree murder, the question did have a 
potential impact on whether Brady or 
Boblit, or both, deserved the death penalty.° 

Prior to Brady’s trial, Brady’s lawyer had 
asked the prosecutor for any confessions that 
either men had made. The prosecutor turned 
over all of Boblit’s statements except the July 
9, 1958 statement in which Boblit confessed 
to being the actual killer. Both Brady and 
Boblit were convicted, in separate trials, of 
first-degree murder and sentenced to death.® 

A new lawyer for Brady read the tran- 
script of Boblit’s trial (during which the pros- 
ecution used the July 9, 1958 statement to 
convict Boblit), discovered the existence of 
the July 9, 1958 statement, which Brady’s 
trial lawyer had never received, and filed a 
post-conviction motion requesting a new 
trial based on recently discovered evidence.’ 
The trial court denied the motion, but the 
Maryland Court of Appeals reversed the 
decision and stated “the suppression or with- 
holding by the state of material evidence 
exculpatory to an accused is a violation of 
due process."® The Maryland Court of 
Appeals refused to order a new trial on the 
issue of guilt, because the new evidence did 
not raise doubt as to that issue, but the court 
did order a new trial on the issue of whether 
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Brady should receive the death penalty.? 

After the Maryland Court of Appeals 
issued its ruling, Brady petitioned for certio- 
rari to the United States Supreme Court. He 
sought a new trial on both guilt and punish- 
ment. The Supreme Court affirmed the rul- 
ing of the Maryland Court of Appeals and 
held that the “suppression by the prosecu- 
tion of evidence favorable to an accused 
upon request violates due process where the 
evidence is material to either guilt or to pun- 
ishment, irrespective of the good faith or bad 
faith of the prosecution.” !0 

In so ruling, both the Maryland Court of 
Appeals and the United States Supreme 
Court found that the Due Process Clause of 
the 14th Amendment to the United States 
Constitution requires disclosure of exculpa- 
tory evidence. In so finding, the courts high- 
lighted one of the touchstone constitutional 
principles which underlies our system of 
criminal justice in the United States: when 
the government seeks to deprive one of life 
or liberty, due process requires the prosecu- 
tion, the very adversary which seeks to pun- 
ish the accused, to provide the accused with 
the tools to defend themselves. 


The History of Brady v. Maryland 

To understand the seminal importance of 
Brady v. Maryland, one must understand the 
nature of exculpatory evidence and the Due 
Process Clause of the 14th Amendment to the 
United States Constitution. The Due Process 
Clause states that “No State...shall deprive 
any person of life, liberty, or property without 
due process of law.”!! In Brady, the Supreme 
Court invoked the Due Process Clause to 
hold “that the suppression of evidence favor- 
able to an accused upon request violates due 
process when the evidence is material either to 
guilt or to punishment, irrespective of the 
good faith or bad faith of the prosecution.” !4 

Rendering its Brady decision in 1963, the 
Court relied on legal precedent dating back 
to 1935, tracing the prosecution’s affirmative 
duty to disclose evidence favorable to a defen- 
dant back to early 20th century prohibitions 
against misrepresentation to the courts.!3 
The Court defined exculpatory evidence as 
any evidence favorable to a defendant and 
material to the question of the defendant’s 
guilt or the determination of a guilty defen- 
dant’s punishment.!4 While the Court did 
not define “materiality” in its Brady decision, 
it would later hold that exculpatory evidence 


is “material” if there is a “reasonable probabil- 


ity” that disclosing it would have changed the 
outcome of the proceeding. In other words, a 
“reasonable probability” is a “probability suf- 
ficient to undermine confidence in the out- 
come” of the trial.!° 

Since Brady, exculpatory evidence has, in 
fact, come to be known and referenced by 
criminal law practitioners as “Brady materi- 
al.” Also during that time, the United States 
Supreme Court continued to expand and 
clarify the definition of Brady material and 
the scope of the prosecution’s duty to dis- 
close it. For example, under the original 
holding in Brady,!© the defense was still 
required to make specific pre-trial requests to 
prosecutors for exculpatory evidence. But 
then, in 1976, United States v. Agurs!/ 
reached the Supreme Court. 

Linda Agurs was indicted for second- 
degree murder in the stabbing death of James 
Sewell, which occurred at a Northwest 
Washington, DC, motel on the afternoon of 
September 24, 1971. The prosecution's case 
centered on the allegation that Agurs was a 
prostitute, whom Sewell had encountered, 
and that the two went to the motel during the 
course of their encounter. During the trial, a 
motel employee testified that he had seen 
Sewell wearing a Bowie knife in a sheath when 
he and Agurs purchased the hotel room.!8 

The motel employee further testified 
that, a while later, he and two other employ- 
ees heard a woman's screams from the room 
occupied by Agurs and Sewell. The employ- 
ees forced their way into the room and found 
Agurs and Sewell struggling on the bed with 
Sewell’s Bowie knife.!? The prosecution fur- 
ther alleged, under the prostitution theory, 
that while Sewell was down the hall in the 
bathroom, Agurs rummaged through his 
clothes to steal more money, and Sewell 
caught her upon his return to the room. The 
prosecution alleged that when Sewell caught 
Agurs going through his clothes, Agurs 
grabbed the Bowie knife (which was among 
the clothes) and stabbed Sewell to death.?° 

Agurs unsuccessfully argued at trial that 
she acted in self-defense. About a month 
after she was convicted and sentenced, her 
attorney discovered that Sewell had a prior 
criminal record for assault and carrying dan- 
gerous weapons. The importance of that 
information was simple: Sewell’s prior record 
evidenced his prior violent conduct, which 
could have helped Agurs support her defense 
theory of acting in self-defense.7! 

The prosecution had not disclosed 


Sewell’s prior offenses to Agurs’ defense 
attorney. During the course of the post-con- 
viction litigation concerning the non-dis- 
closed evidence, the government argued that 
because the defense attorney had not specif- 
ically requested Sewell’s prior record, the 
government was under no obligation to dis- 
close it.?? 

The United States Supreme Court dis- 
agreed and held that, for Brady purposes, a 
defendant's failure to make a request of the 
government for favorable evidence does not 
relieve the government of the obligation to 
turn over exculpatory evidence. In other 
words, the prosecution must disclose excul- 
patory evidence regardless of whether the 
defense has requested it. 


Impeachment Material Is Exculpatory 
Evidence 

Another case that forged the path of cur- 
rent Brady jurisprudence was Giglio v. United 
States,*? wherein the United States Supreme 
Court began to treat impeachment material 
as the legal equivalent of exculpatory materi- 
al. “Impeachment evidence” is, of course, 
evidence that can be “used to undermine a 
witness's credibility.”24 In Giglio, the 
Supreme Court recognized the value of 
impeachment material to criminal defen- 
dants and to their juries when performing 
what is often the central role of a jury in a 
criminal trial: assessing the credibility of gov- 
ernment witnesses. 

In Giglio, the prosecution failed to dis- 
close a promise for leniency made to a key 
prosecution witness in exchange for testimo- 
ny against the defendant. The prosecution 
had promised the witness he would not be 
prosecuted for the same charge if he testified 
against Giglio before the grand jury and at 
trial. The Supreme Court held, as it had in 
Napue v. Illinois,?> that when the reliability of 
a given witness may be determinative of guilt 
or innocence, the nondisclosure of evidence 
affecting the credibility of a witness falls with- 
in the Brady doctrine.26 In so holding, the 
Court clarified and broadened the Bradj-/ 
definition of “exculpatory evidence.” 

In United States v. Bagley,?® the United 
States Supreme Court continued to legally 
equate impeachment evidence with exculpa- 
tory evidence for Brady purposes. In Bagley, 
the prosecution had failed to disclose 
impeachment evidence related to contracts 
between the prosecution and its trial wit- 
nesses whereby the government paid money 
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to those witnesses based upon the informa- 
tion they provided to the prosecution. 

In Bagley, the Supreme Court considered 
and rejected the reasoning of the lower court, 
which had drawn a distinction between 
impeachment evidence and exculpatory evi- 
dence and held that impeachment evidence 
was more important than exculpatory evi- 
dence. Citing Giglio,?? the Supreme Court 
specifically “rejected any such distinction 
between impeachment evidence and exculpa- 
tory evidence” and reiterated that, when the 
reliability of a given witness may be determi- 
native of guilt or innocence, the nondisclo- 
sure of evidence affecting the credibility of 
that witness falls within the Brady rules.3° 

The significance of Bagley in Brady 
jurisprudence is that, while Giglio found 
error in failing to disclose a specific type of 
impeachment evidence, Bagley generally and 
definitively held that there is no distinction 
between “impeachment evidence” and “excul- 
patory evidence” for Brady purposes.?! Both 
types of evidence have equal footing within 
the law. One type is no more or less impor- 
tant than the other, and they are legally syn- 
onymous for purposes of defining the prose- 
cution’s duty to disclose Brady material and 
analyzing its failure to do so. 


Prosecutors Must Review Their 
Evidence for Brady Material 

The rejection of any distinction between 
impeachment evidence and exculpatory evi- 
dence was further solidified in 1995 in Kyles 
v. Whitley.>2 In Kyles, the prosecution failed 
to turn over evidence related to multiple wit- 
ness descriptions of the suspect which were 
inconsistent with one another, tape record- 
ings and written statements of an informant 
which were inconsistent, a computer print- 
out of automobile license numbers which 
indicated the defendant’s car was not at the 
location where the informant had told police 
it was at the time of the crime, and evidence 
linking the informant to other crimes. 

While reinforcing the Bagley holding, 
which “disavowed any difference between 
exculpatory and impeachment evidence for 
Brady purposes,”?? the Court went further 
and found that the 14th Amendment*4 
places a duty on the prosecutors “to learn of 
any favorable evidence known to others act- 
ing on the government’s behalf in the case, 
including the police.”° 

Thus, Kyles expanded Giglios focus on the 


prosecutor as “spokesman for the govern- 


ment”° and specifically imposed an affirma- 
tive duty on that spokesman to obtain and 
disclose all Brady material in the possession of 
anyone acting on behalf of the prosecution. In 
other words, the failure of prosecutors to pro- 
vide Brady material to criminal defendants 
cannot be excused by the failure of prosecu- 
tors to learn or know about it, and that is true 
without regard to whether the ignorance was 
in good faith or bad faith. Thus, whether the 
prosecution's failure to disclose Brady material 
was based on the failure of exculpatory infor- 
mation in law enforcement files to make its 
way into the prosecution's office file, or simply 
based on a prosecutor's failure to read those 
entire files, Kyles held that it was Brady error 
nonetheless.37 


The Systemic Nature of Brady-Related 
Prosecutorial Misconduct 


The overriding problem in all Brady 
related cases is prosecutorial government's 
failure to disclose evidence favorable to the 
criminal defendant, whether “impeach- 
ment’ or “exculpatory,” and it is a problem 
that continues in jurisdictions across the 
United States. In fact, the systemic nature of 
the problem is illustrated by the fact that the 
United States Supreme Court, which grants 
review in only the rarest of cases in which a 
petition for writ of certioriari is filed, has 
granted certiorari and rendered opinions in 
cases centering upon withheld Brady materi- 
al in each decade following the year Brady 
was decided, 1963. 

Brady violations are, by definition, viola- 
tions of an individual citizens 14th 
Amendment right to due process of law: the 
backbone of American criminal justice. 
Unfortunately, those violations have been so 
pervasive within the American criminal jus- 
tice system that, as recently as February 
2004, the United States Supreme Court 
once again found itself considering yet 
another case involving evidence withheld 
from the defense which would have 
impeached a 
Addressing the Brady violation in that case, 
the Court eloquently summarized the issue 
in Banks v. Dretke. 

A rule thus declaring “prosecutor may 

hide, defendant must seek,” is not tenable 

in a system constitutionally bound to 
accord defendants due 

“Ordinarily we presume that public offi- 

cials have properly discharged their offi- 


cial duties.” We have several times under- 


prosecution —_ witness. 


Process. 
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“Regardless of the facts of a particular case, when a Brady issue arrises, it encompasses 
the guiding precept of our system of criminal justice: the protection of the accused 


but presumed innocent citizen.” 


scored the “special role played by the 

American prosecutor in the search for 

truth in criminal trials.” Courts, litigants, 

and juries properly anticipate that “obli- 
gations to refrain from improper meth- 
ods to secure a conviction. ..plainly rest- 
ing upon the prosecuting attorney, will be 
faithfully observed.” Prosecutors’ dishon- 
est conduct or unwarranted concealment 
should attract no judicial approbation. 

The prudence of the careful prosecutor 

should not be discouraged.?® 

Of course, most prosecutors well deserve 
the “ordinary presumption” that they prop- 
erly discharge the many legal and ethical 
duties of criminal prosecution, including the 
duty to disclose Brady material. Thus, it is 
important to note that the goal of educating 
the legal community and general public 
about Bradyrelated issues and violations is 
not to gratuitously attack a class of dedicated 
public servants. Indeed, as the United States 
Supreme Court stated in Brady,” the point 
of due process is not to punish the misdeeds 
of offending prosecutors, but to ensure that 
defendants have fair trials. 

Brady did not create a “loophole” in 1963 
that allows criminal defendants to walk free, 
and the cases that have, in the 40 years since, 
consistently reaffirmed its holding and fur- 
ther defined its scope, did not merely serve to 
widen a loophole. At most, Brady and its 
progeny require that convicted defendants be 
granted new, fair trials when exculpatory evi- 
dence was withheld from them before their 
previous, unfair trials.40 Notably, in the Brady 
case itself, there was no chance that John 
Brady would walk free. The most he could 
hope for was to avoid the death penalty and 
receive a life sentence.4! While Brady was not 
innocent of murder, he may well have been 
innocent of the degree of murder that called 
for the ultimate punishment of death. Brady 
simply held that the prosecution could not 
withhold evidence that might assist the jury 
in making either of those determinations.*? 

Regardless of the facts of a particular case, 
when a Brady issue arises, it encompasses the 


THE NORTH CAROLINA STATE BAR JOURNAL 


guiding precept of our system of criminal 
justice: the protection of the accused but pre- 
sumed innocent citizen. “Innocence...is not 
a technicality to the criminal process. It is the 
main touchstone of the criminal process. 
The justice system must not only strive to 
convict the guilty, but also to acquit the 
innocent.”43 m 


Mike Klinkosum is an assistant capital 
defender in Durham, NC, where he works 
exclusively on first-degree murder cases. He 
obtained his BA in History and Political 
Science from UNC-Chapel Hill in 1992 and 
his JD from the University of Miami in 1995. 
Klinkosum began his career as an assistant pub- 
lic defender with the Cook County Public 
Defenders Office in Chicago, IL, before return- 
ing to NC in 1998. He is certified by the NC 
Board of Legal Specialization as a specialist in 
state criminal law and has been the chair of the 
Criminal Defense Section of the North 
Carolina Academy of Trial Lawyers for the last 
two years. 

Brad Bannon is a member of the law firm 
Cheshire Parker Schneider Bryan & Vitale in 
Raleigh. He practices criminal defense in state 
and federal court and is on the Executive 
Committee of the Criminal Defense Section of 
the North Carolina Academy of Trial Lawyers. 
Bannon received his BA from the University of 
South Carolina in 1993 and his JD from 
Campbell University in 1997. Upon the nom- 
ination of the State Bar Council, he was 
appointed by Governor Easley last fall to serve a 
four-year term on the North Carolina Inmate 
Grievance Resolution Board. 
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Should Attorneys Be Required to 
Report Pro Bono Hours? 
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Carolina State Bar may ultimatly be asked 


to consider is whether North Carolina’s 


lawyers should be required to report annu- 
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ally the amount of pro bono service they have provided. Below are two points of view concerning this issue. 


Against Mandatory Reporting 
By Alan Duncan 


Although Atticus Finch’s most famous 
work is his appointed representation of Tom 
Robinson in the movie 7o Kill a Mockingbird, 
his little-discussed representation of Walter 
Cunningham is deserving of greater consider- 
ation. In the earliest scenes of the movie, we 
bear witness to Walter uncomfortably “pay- 
ing” Atticus for his legal services in hickory 
nuts. After Walter leaves, Atticus asks his 
daughter, Scout, not to call him the next time 
Walter brings something for Atticus because it 
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embarrasses Walter to be thanked. Scout tells 
us later that the Cunninghams “won't take 
nothin’ from nobody.” Nonetheless, we 
expect that Atticus’ legal services will never be 
fully paid in hickory nuts. But, it probably 
was not money or hickory nuts that motivat- 
ed Atticus to work for Walter, or for Tom 
Robinson. And, it most definitely was not the 
possibility of billing some pro bono hours that 
he could report to the State Bar that motivat- 
ed Atticus. No, it was a much higher calling to 
which Atticus responded—to do the right 
thing. 

The first definition of “pro bono” offered 
by Black Law Dictionary (6th ed.) is “for the 


good”. Pro bono work—work for the good— 
exemplifies in many ways that noble character 
that distinguishes the law as a professional 
calling rather than a mere job or even a career. 
Noble character is not something discrete and 
finite to be checked-off a list of things to do. 
Rather, it is an ongoing, daily obligation of 
professional conduct. The value of pro bono 
work is not readily measurable in hours nor 
appropriately tracked through a mandatory 
reporting requirement. Instead of appropri- 
ately recognizing the nobility of pro bono 
work, such a reporting requirement cheapens 
it. 

The reporting requirement will do little to 
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“The value of pro bono work is not readily measurable in hours nor appropriately tracked 
through a mandatory reporting requirement. Instead of appropriately recognizing the 


nobility of pro bono work, such a reporting requirement cheapens it.” 


advance our desire to encourage and develop 
a greater sense of professionalism in North 
Carolina lawyers. Certainly, it is possible that 
lawyers may be motivated by such a require- 
ment to work a greater number of hours free 
of charge. Lawyers are on the whole a goal-ori- 
ented, over-achieving lot. If faced with a 
mandatory requirement to report the number 
of hours worked free of charge, it can be 
expected that some lawyers will try to ensure 
that they have something to report come year- 
end. However, simply working “free of 
charge” does not necessarily evidence profes- 
sionalism. Providing free services is not entire- 
ly synonymous with working pro bono or for 
the good. 

While we should applaud the provision of 
services to those who cannot afford them, it is 
really the sense of professional calling and 
obligation that we seek to foster and ingrain in 
all lawyers. In terms of professionalism, the 
reason that a lawyer provides such services is as 
important as the provision of the services. Is 
there a genuine desire to do the right thing or 
is it simply to meet a reporting requirement? 
The answer to that question matters to the 
future of our profession. 

Just as the reporting requirement may 
encourage more free hours of legal services 
without developing a greater sense of profes- 
sionalism, it follows that the reporting 
requirement may not generate meaningful 
information concerning the professionalism 
of the members of the North Carolina State 
Bar. While the report may indicate the 
amount of free services (measured only in 
hours) provided by North Carolina lawyers, it 
cannot be a reliable indicator of the profes- 
sional character of the Bar. 

If anything, a reporting requirement will 
provide an incomplete and likely under- 
whelming picture of the professional charac- 
ter of North Carolina lawyers. Specifically, 
this requirement is narrowly focused on the 
provision of free legal services. However, this 
is but one of the many ways that lawyers 
answer their professional calling to service. 
For example, many North Carolina lawyers 
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serve our state through participation on the 
boards of charitable organizations, volunteer- 
ing to help with the development of our 
youth, and by serving in elective office in 
local and state government. By focusing our 
spotlight on the provision of free legal servic- 
es, we unnecessarily risk casting a shadow on 
or, worse yet, deterring participation in these 
and other equally important areas of public 
service, some of which are greatly in need of 
additional participation by members of our 
profession. 

Professional character development of 
North Carolina lawyers should be a para- 
mount concern for all lawyers. However, the 
imposition of a reporting requirement to arti- 
ficially increase the number of hours of free 
legal services is far from the best way to foster 
professional character development. Instead, 
let us commit ourselves to mentoring and 
leading one another by example. Significant 
efforts at mentoring new members of our pro- 
fession are needed, and that is a responsibility 
shared by each of us. 

Indeed, professional character and recog- 
nition that his own conduct would serve as 
an example to others is what motivated 
Atticus Finch in Yo Kill a Mockingbird. 
When Atticus explains to Scout why he 
accepted representation of Tom Robinson, 
he tells her that he did so mainly because if 
he refused, he would not be able to hold his 
head up in town or tell Scout or her brother 
not to do something ever again. Atticus was 
not motivated by money or hickory nuts or 
a reporting requirement. He was moved by 
his professional training and moral compass 
to do the right thing. Like Atticus, let us be 
motivated by the desire to daily practice law 
and live in our communities in a way that 
exemplifies that noble character of our pro- 
fessional calling. Nothing less is called for 
and no amount of regulated reporting will 
inspire these necessary qualities in us. = 

Alan Duncan is with the Greensboro firm of 
Smith Moore, LLP Mr. Duncan is a member of 
the Supreme Court of the United States, Court of 
Appeals for the Fourth, Ninth, and DC Circuits, 


and various federal district courts, including the 
US District Courts for the Eastern, Middle, and 
Western Districts of North Carolina. 


For Mandatory Reporting 
By Cal Adams and Tripp Greason 


Each attorney in North Carolina has an 
obligation to provide pro bono legal services to 
the disadvantaged citizens of North Carolina. 
Rule 0.1 of the Revised Rules of Professional 
Conduct of the North Carolina State Bar. The 
North Carolina Bar Association encourages its 
members to provide pro bono legal services to 
the poor. The question under consideration is 
whether attorneys should be required to 
report the number of pro bono hours they 
perform each year. This is not a discussion 
about whether pro bono should be required. 
In fact, the authors are not in favor of a 
requirement that attorneys perform pro bono. 
Rather, this article sets forth the rationale for 
North Carolina to take a leadership position 
and require its attorneys to report their pro 
bono work. 


Situational Analysis 

On November 3, 2005, Chief Justice I. 
Beverly Lake Jr. signed a Supreme Court 
Order which created the state’s Equal Access 
to Justice Commission for the purpose of 
“expand[ing] access to civil legal representa- 
tion for people of low income and modest 
means in North Carolina.” (Order, at 1.) The 
question that flows from this touchstone of 
commission responsibility to every member of 
the State Bar and Bar Association is: “How 
can we help the commission meet its respon- 
sibilities and reach its goals?” 

It is clear that the commission will not be 
able to close the gap between legal need and 
representation without an accurate, reliable, 
and predictable measurement of pro bono 
practice across our state, and that the simple, 
first step is to take the Bar's pro bono pulse by 
tailoring and implementing a mandatory 
annual pro bono reporting system. 
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“Mandatory reporting will increase pro bono participation and will enable the 
legal services community to measure pro bono performance so it will know 


where to devote its resources or intensify its efforts.” 


Properly Tailored Pro Bono Reporting: 
Accurate, Efficient, Economical, and 
Private 

We can already hear Henny Penny telling 
Turkey-lurkey that “the sky is falling, and I 
must go and tell the king!” Requiring attor- 
neys to report their pro bono hours would vio- 
late the constitutional rights to privacy and 
freedom from involuntary servitude! Pro bono 
reporting will be counterproductive because 
its true purpose is to shame lawyers into 
action! An onerous responsibility! The press 
will use this information to criticize the Bar! 

A pro bono reporting system tailored to the 
requirements set forth in the Equal Justice 
Commission Order will present no such 
problems. Rather, such a reporting system will 
provide the commission with a simple mech- 
anism for collecting the data it must have to 
carry out its responsibilities and meet its goals. 
It will enable Legal Aid of North Carolina to 
determine where it needs to devote its 
resources and where it should intensify its 
efforts to recruit pro bono attorneys. It will 
also make the legal communities throughout 
the state aware of how well they are doing in 
fulfilling their obligations to provide pro bono 
work. 

Although increasing pro bono participa- 
tion is not the rationale behind the proposed 
implementation of this reporting system, it is 
reasonable to project that the increases envi- 
sioned by the commission will occur sooner 
because of a synergy between the commis- 
sions efforts and the reporting system. In 
addition, the privacy concerns of certain 
lawyers regarding access to and use of report- 
ed information can be addressed by guaran- 
teeing that only non-identifying information 
be shared with the commission for the pur- 
pose of tracking pro bono practice at the judi- 
cial district level. 


In Favor of Mandatory Pro Bono 
Reporting 

As the state of Florida has shown,! manda- 
tory reporting systems have high response 
rates and provide an efficient, effective mech- 
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anism for the collection of reliable data neces- 
sary both to assess delivery of legal services to 
the poor and to design and implement suc- 
cessful pro bono programs. Moreover, manda- 
tory reporting is strongly associated with an 
increase in delivery of pro bono services.” 

For those of limited means, mandatory 
reporting promotes increased access to justice 
and the (civil) courts. For the individual 
lawyer, mandatory reporting can raise aware- 
ness of professional responsibility, the need for 
pro bono services, and opportunities to pro- 
vide such service. This reporting system can 
also create positive peer pressure for lawyers to 
become involved or increase involvement in 
pro bono. 

For the Bar, the data collected in a manda- 
tory reporting system can be used to recognize 
pro bono priorities and structure pro bono 
programs accordingly. In addition to enhanc- 
ing its own image and increasing the level of 
public goodwill, the Bar can use this data to 
support the message to the business and leg- 
islative communities regarding their responsi- 
bility to fund legal services for the poor. The 
increased internal costs of implementation of 
a reporting system can be minimal. 


Why Not Voluntary Reporting of Pro 
Bono? 

As noted by the ABA, the main downside 
of voluntary pro bono reporting is that the 
voluntary nature of the system leads to low 
reporting rates. “The data collected is general- 
ly not comprehensive and therefore somewhat 
limited in value. If a state adopts voluntary 
reporting as a means of expanding pro bono 
and then gathers only a meager amount of 
data, increased participation as a result of the 
system would be virtually undetectable.”? 
Moreover, voluntary reporting systems imple- 
mented around the country have not had 


high response rates.4 


Recommendations 

The North Carolina State Bar should 
require mandatory pro bono reporting, with 
the data being released to the public at the 


judicial district level. Mandatory reporting 
will increase pro bono participation and will 
enable the legal services community to meas- 
ure pro bono performance so it will know 
where to devote its resources or intensify its 
efforts. ™ 


Cal Adams is with the Winston-Salem firm 
of Womble Carlyle and serves as chair of the 
firms Pro Bono Committee. He is also serving 
his third two-year term as president of the Legal 
Aid Society of Northwest North Carolina Board 
of Directors. Adams earned his JD in 1981 from 
the Wake Forest University School of Law, cum 
laude. Tripp Greason is alo with Womble 
Caryle. He earned his JD in 1997 from the 
University of Montana School of Law. Greson is 
admitted to practice before the US District Court 
of the Middle District of North Carolina. 


Endnotes 


1. “Florida’s reporting system was implemented in 1993, 
over much opposition from the Florida State Bar. In 
1997, the Florida Supreme Court affirmed its prior 
decision stating, “the mandatory reporting require- 
ment is essential to guaranteeing that lawyers do their 
part to provide equal justice.” The system elicited 90% 
response rates in 1997 and 1998, 87% in 1999 and 
88% in 2000. To date, it, along with Florida’s circuit 
court pro bono committee system has brought about 
significant increases in participation, the number of 
volunteer hours and monetary contributions. The 
committee system creates local responsibility for using 
the data acquired through reporting to develop specif- 
ic plans and new projects as needed in each circuit.” 
(State Pro Bono Reporting: A Guide for Bar Leaders and 
Others Considering Strategies for Expanding Pro Bono, 
hetp://www.abanet.org/legalservices/probono/report- 
ingguide.html (updated August 2002).) 


. Id, (Actual increase in delivery of legal services to the 
poor in Florida.) 


3. Id. 


. “The response rates in the states with voluntary report- 
ing systems are far lower than the high response rates 
seen in Florida under its mandatory system. Although 
actual pro bono participation could be high and simply 
unreported in the states with voluntary systems, that 
information is unknown and unknowable. Further, 
voluntary reporting systems could increase awareness 
of pro bono responsibility and the increased awareness 
could lead to increased participation. However, the 
large number of attorneys who choose not to report 
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limits and conclusions that can be drawn.” (/Z) 
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Effective Advocacy in 


By G. NICHOLAS HERMAN 


ffective advocacy in mediation requires an under- 


standing of (1) how to prepare a pre-mediation 


submission to the 


mediator; (2) how to 


present your opening statement; and (3) what to do during the pri- 


vate caucuses. This article provides some suggestions about these 


matters so that you can be a more effective negotiator in the medi- 


ation process. 


Preparing a Pre-mediation Submission 

A pre-mediation submission is designed 
to educate the mediator about the general 
nature of the dispute, to identify the issues 
to be resolved, and to set out the basic con- 
tentions of the parties. If your mediator does 
not prohibit you from making a pre-media- 
tion submission, sending one to him or her 
will often be useful. Because the basic pur- 
pose of the submission is to give the media- 
tor an overview of what the dispute is about, 
be brief and to the point. 

For example, in a two or three page letter, 
set out in a non-argumentative tone: 

(1) The basic facts of the case giving rise 


16 


to the dispute, 
including the 
amount of any 
special dam- 
ages; 

(2) If a lawsuit 
has been filed, 
the basic legal claims, and defenses 
involved; 

(3) If no lawsuit has been filed, the basic 
contentions of your client; 

(4) The issues to be addressed; 

(5) The status of prior negotiations and 
the latest settlement offers if mentioning 
them would be instructive to the media- 


Mediation 


ape images.com 


tor in understanding the dispute; and 
(6) A concluding sentence that confirms 
the time and place of the upcoming 
mediation, along with an expression of 
your hope that the mediation might be 
successful in resolving the case. 
Mediators don’t want to read voluminous 
pre-mediation materials. If, before the medi- 
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ation, it is absolutely necessary for the medi- 
ator to understand certain matters contained 
in voluminous documents, summarize that 
information in an attachment to your letter 
submission. At the mediation, the mediator 
will have ample time to review any docu- 
ments that may become the focal point of 
discussion. 

Unless otherwise agreed between the par- 
ties, you should send a copy of your pre- 
mediation submission to opposing counsel. 
Because this means that opposing counsel’s 
client will likely read the submission, be 
objective in your summary of the facts and 
contentions, and draft the submission in a 
way that does not unnecessarily escalate the 
dispute or otherwise impair the prospects for 
constructive negotiations. Even if it is agreed 
that your submission will be sent to the 
mediator ex parte, it should not be written in 
an excessively argumentative tone that will 
undermine your credibility with the media- 
tor. 


Making the Opening Statement 

Many lawyers who are inexperienced in 
mediation unwittingly equate the process 
with a trial. For instance, many lawyers will 
deliver an opening statement at mediation 
that sounds much like a trial opening state- 
ment and closing argument wrapped into 
one: the facts are meticulously set out; the 
key points of law are explained; the facts are 
applied to the law; the other side’s proof is 
attacked; and the presentation is concluded 
with a pronouncement that the lawyer's 


client must be the winner. The advocate 
then turns to the mediator, as if looking at a 
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jury to say, “Please render a verdict in our 
favor.” 

This approach is inappropriate because it 
asks the mediator to do what he or she can- 


not do—decide the case and declare a win- Asheville, Boone, Cary, Charlotte, Greensboro, Hendersonville, Jacksonville, Manteo, Morehead City, Pinehurst, Raleigh 


ner and loser. Such an opening statement is 
entirely at odds with the mediator’s role as 
an impartial facilitator of an agreement. 
Unlike a trial, where the outcome is a deci- 
sion on the merits, in mediation the only 
outcome is an agreement or no agreement. 
In either case, neither side leaves the media- 
tion with a verdict of victory or defeat. 
Thus, the appropriate function of an 
opening statement in mediation is not to 
convince the mediator about which side 
should win or lose, but to motivate and con- 
vince the opposing party to enter into a sat- 
isfactory agreement. This means that the 
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opening statement should present the facts, 
law, and themes of the controversy in a way 
that points to a possible resolution of the 
dispute and encourages the other party to 
seek the same. The content and tone of the 
opening statement should treat the other 
party with respect, avoid personal attacks, 
convey a willingness to fairly consider the 
other side’s points of view so that it will fair- 
ly consider yours, avoid threats or ultima- 
tums, and allow the other party to consider 


the case from the perspective of your client’s 
real needs and interests—i.e., why he or she 
has taken a particular position and why a 
particular resolution is important to him or 
her. These elements of an effective opening 
statement should be incorporated in a pres- 
entation that otherwise addresses the 
strongest aspects of the case from your side, 
potential ways for settling the case, potential 
outcomes if the case went to trial, and the 
risks and costs of not reaching an agree- 
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ment. 

For example, in a routine personal injury 
case, the opening statement for plaintiff's 
counsel might consist of the following: 

(1) A summary of how the accident 

occurred; 

(2) An explanation of the plaintiff's the- 

ory of liability (if liability is in issue); 

(3) Asummary of the plaintiff’s course of 

medical treatment; 

(4) A summary of the diagnosis and 

prognosis for the plaintiff’s injuries; 

(5) A summary of how the plaintiff's 

injuries have affected his or her life; 

(6) An itemization of the plaintiff’s spe- 

cial damages; and 

(7) An expression of willingness to fairly 

consider all aspects of the case to the end 

that it might be resolved. 

Defense counsel’s opening statement 
might then consist of the following: 

(1) An explanation of any additional facts 

about how the accident occurred; 

(2) An explanation of the defendant's 

theory of liability (if liability is in issue); 

(3) A summary of any time gaps in the 

plaintiff’s medical treatment, and any 

medical treatment that appears to have 
been unnecessary; 

(4) Any references in the medical reports 

to a pre-existing medical condition; or 

any ambiguities in the reports about 
diagnoses, the plaintiff’s prognosis, or 
extent of injury; 

(5) An itemization of any special dam- 

ages that are unwarranted in the case; 

(6) An expression of apology to the plain- 

tiff or similar expression of regret about 

how the accident has affected the plain- 
tiff; and 

(7) An expression, like that of plaintiff's 

counsel, of a willingness to fairly consid- 

er all circumstances of the case with the 
hope that it might be settled. 

The particular type of case involved, its 
gravity or complexity, and the dynamics of 
the parties must all—of course—be taken 
into account in deciding what would be 
most appropriate to say in the opening state- 
ment and how to present it. For example, in 
an appropriate case, consider the following: 

= Having your client take part in the 

opening statement by explaining his or 
her injuries or how the accident hap- 
pened; 

= Using audiovisual aids such as models, 

charts, diagrams, photos, a video, a 
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PowerPoint slide presentation, or a com- 
puterized simulation; 

s Displaying potential trial exhibits; 

= Providing all participants with a note- 
book of documents to refer to during the 
opening statement or for other use dur- 
ing the mediation; 

= Suggesting an appropriate agenda for 
the mediation, or outlining the parame- 
ters of a potential settlement; 

m Acknowledging certain strengths in 
the case of the opposing party, but point- 
ing out that there are two sides to the 
story and that the risks and costs of liti- 
gation for both sides warrant a reasoned 
effort to try to resolve the case by agree- 
ment; 

= Making an initial offer and explaining 
the reasons behind the offer; 

m Suggesting that at the conclusion of 
the opening statements, both sides 
engage in a free-flowing, uninhibited dis- 
cussion about the dispute and possible 
ways to resolve it before engaging in the 
private caucuses; 

= Establishing a reasonable deadline for 
completing the mediation session. 


Using the Private Caucuses 

In most cases, the private caucuses are the 
most important part of the mediation 
process. Here, the mediator obtains infor- 
mation; generates and discusses potential 
solutions; assesses, selects, and communi- 
cates specific proposals; works to create 
movement in the negotiations; and helps the 
parties reach and finalize an agreement. To 
advocate effectively during the private cau- 
cuses, you must actively participate in all 
these functions and assist the mediator’s 
efforts. In this regard, consider the follow- 
ing: 

1. Don’t try to manipulate the mediator. 
Trying to manipulate the mediator through 
misrepresentation or disingenuous tactics 
(such as bluffing, making escalating or false 
demands, or reversing position, and the like) 
is a bad idea for three reasons. 

First, most mediators are trained to rec- 
ognize manipulation attempts and can usu- 
ally spot them immediately. Asking the 
mediator to threaten or play hardball with 
the other side is likely to be futile because 
mediators are heavily schooled in coopera- 
tive and principled problem-solving negoti- 
ation. 

Second, although the mediator cannot 


resolve the case in your favor or compel the 
other party to settle on your terms, you want 
him or her to respect you as a credible advo- 
cate who has assessed the case realistically 
and is making reasonable proposals for set- 
tlement. Even mediators who have a strin- 
gent “facilitative” philosophy about media- 
tion—those who refuse to give any sort of 
case evaluation—are constantly assessing the 
extent to which a party’s interests, objectives, 
analyses, and settlement proposals are rea- 
sonable and realistic. Thus, your credibility 
on these matters will affect how fervently the 
mediator encourages the other side to seri- 
ously consider your offers. 

Third, trying to manipulate the mediator 
will impair his or her ability to move the 
negotiations along in helping the other party 
understand and accommodate your client's 
interests and objectives. The techniques 
mediators use to facilitate productive negoti- 
ations can be effective with the other side 
only if you are candid with the mediator. 

2. Help the mediator obtain informa- 
tion. If your client is articulate, credible, lik- 
able, and persuasive, let him or her partici- 
pate actively in the caucuses and respond 
freely to the mediator’s questions. If your 
client is angry or distraught about the events 
giving rise to the dispute, he or she might 
even express these feelings directly. The 
mediator will often respond favorably to 
your client's “humanity” and likeability and 
may even mention his or her credibility 
when meeting with the other side. 

On the other hand, if your client is reti- 
cent or uncomfortable about participating 
actively in the private caucuses, intercede 
and respond yourself to the mediator’s ques- 
tions and comments. Don't hesitate to vol- 
unteer all pertinent information to help the 
mediator understand the dispute and poten- 
tial pathways to a resolution. 

The mediator will often ask why your 
client has taken a particular position or 
thinks a specific objective is important. In 
asking these questions, he or she is usually 
trying to assess the possibility of nonmone- 
tary solutions to the dispute; for even if the 
case appears to be solely about money, a set- 
tlement might still include some nonmone- 
tary commitments. For example, some 
clients might be willing to settle for a small- 
er sum if the wrongdoer agrees to take spe- 
cific steps to prevent similar harm in the 
future. 

You can use the private caucuses not only 
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to give information, but also to obtain it as 
well. Tell the mediator what you need to 
know from the other side and explain why 
this information is essential. Often, the 
mediator will ask for this information from 
the other side without mentioning that the 
request came from you. 

3. Discuss the case’s strengths and weak- 
nesses. Private caucusing is a safe opportuni- 
ty to recognize reality. Each case has 
strengths and weaknesses, and understand- 
ing both is critical to making a sound deci- 
sion about settling or going to trial. 

Candor in discussing the weaknesses of 
your case is often useful for three reasons. 
First, it enhances your credibility with the 
mediator. Second, a weakness’ relevance 
depends not only on the extent to which it 
in fact hurts your case, but more important- 
ly on the extent to which the other side per- 
ceives that it hurts your case. A candid dis- 
cussion with the mediator may reveal that 
you either underestimated or overestimated 
weaknesses, which may cause you to adjust 
your negotiating strategy. 

Third, when you acknowledge certain 
weaknesses, you can also explain how they 
pale in contrast to your case's strengths and 
why your opponents perception of any 
weaknesses in your case is overblown. These 
are points a mediator may emphasize to the 
other side. 

When your case’s weaknesses are not 
readily apparent to the other party, you may 
not want to volunteer them initially. Wait 
until the mediator’s questions or comments 
confront the subject. This way, you can 
hedge against unnecessarily revealing weak- 
nesses, while keeping them in the back of 
your mind when you consider whether to 
make a concession at a crucial time during 
the negotiations. 

4. Specify what information is confiden- 
tial. The mediator has free reign to share 
with the other party anything you have said 
during your private caucuses that you have 
not specified is confidential. This does not 
mean he or she will reveal everything. 
Mediators tend to be selective about sharing 
information. Whether and how much they 
share depends on how much they believe it 
will advance the negotiations. However, 
because of the mediator’s general license to 
share, before the mediator leaves your private 
session, remind him or her of what informa- 
tion you expect will be kept confidential. 

5. Listen to the mediator’s cues and 
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clues. Good mediators are good word- 
smiths. They may use questions to indicate 
their views about the case and to hint at 
what the other side might consider an 
acceptable resolution. For example, consider 
a mediator who asks: “Are you aware of any 
six-figure jury verdicts for this type of case?;” 
“Do you think the other side would perceive 
your offer as fair?;” or “What would you say 
if the other side offered to do X?” Although 
the mediator may ask these questions solely 
to obtain information, depending on the 
question’s context, they may actually mean: 
“The value you have placed on the case is 
way out of line;” “Your offer is unreasonable 
and unrealistic;” and “The other side has 
told me they are willing to do X, but you 
must give them something in return.” 

Thus, carefully consider the context of 
the mediator’s questions and comments dur- 
ing your private caucuses. Mediators often 
use rhetorical questions to indicate their 
general assessment of the case, the viability 
of your settlement proposals, and what the 
other side is thinking. Being attuned to these 
cues and clues may help you significantly in 
your negotiation. 

6. Invite the mediator’s perspectives 
about the case. Unless the parties have 
expressly agreed on “evaluative” mediation 
(in which the mediator is free to comment 
on the merits of the case and how it might 
be resolved), the mediator will almost never 
directly express a view about the case’s value 
or how it should be settled. This is consistent 
with his or her role as an impartial facilitator 
of an agreement that only the parties should 
fashion and own. 

This does not mean, however, that a 
mediator will be flatly unresponsive when 
you ask for help resolving the case. It is 
entirely legitimate for you to invite the 
mediator to offer his or her general impres- 
sions of your and your opponent’ analysis of 
the case, its value, and possible solutions. 
The mediator’s 
because it is neutral—is often integral to 
helping the parties reach an agreement. 

Whether the mediator is willing to 


perspective—precisely 


respond substantively about these matters 
will largely depend on whether he or she 
thinks you are genuinely asking for assis- 
tance in understanding the views of the 
other side to assess the prospects for a reso- 
lution, or whether you are asking the medi- 
ator's “personal opinion” about the merits of 
the case or how to resolve it. For example, if 


you ask, “What do you think a jury would 
do in this case?” or “How do you think we 
can settle this case?,” many mediators will 
respond, “What do you think?” On the 
other hand, you may get more direct 
responses if you ask, “How can we best think 
through this aspect of the dispute?,” “What 
might we do to accommodate the other side 
about X?,” or “I wonder, is there anything 
more we should be thinking about to resolve 
this case?” Even if the response is still, “Well, 
what do you think?,” discussing these mat- 
ters will encourage the mediator to be more 
forthcoming with his or her thoughts about 
the case. 

If the mediator appears willing to help 
push the parties toward an agreement, you 
may be more direct in soliciting his or her 
views. For example, you might ask, “What is 
your sense of how a jury might react to X 
fact, Y theory, or Z theme?” or “How can we 
encourage the other side to consider X?” You 
might otherwise try to elicit a response by 
musing, “I’m having difficulty seeing how a 
jury would react to the fact that... “or “P’m 
having trouble coming up with something 
else to offer... I wonder what more we can 
do.” 

In sum, when inviting the mediator’s per- 
spectives about the case, word your requests 
carefully so the mediator does not feel that 
his or her responses could be perceived as 
taking sides. Explain to the mediator that 
your questions are motivated by a genuine 
desire to assess the relative strengths and 
weaknesses of the case and possible ways to 
resolve it. 

7. Dont disclose your bottom line up 
front. It is usually unwise in the initial cau- 
cuses to tell the mediator your bottom line 
position for an acceptable settlement. There 
are four reasons for this. 

First, the opposing party may have evalu- 
ated the case differently than you think and 
might be willing to settle on terms much 
more favorable to your client than you antic- 
ipated. Second, during the caucusing 
process, you might learn critical information 
that will cause you to change your bottom 
line. Third, by giving the mediator your 
minimum acceptable settlement, you lose 
significant control over the negotiating 
process because the mediator may be reluc- 
tant to press for concessions from the other 
side that are better than your bottom line. 

Finally, you may put the mediator in the 
awkward position—if not the troubling ethi- 
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cal dilemma—of how to respond candidly if 
your opponent asks whether you have any 
further flexibility if the party asking the 
question is about to make a final offer that is 
less (for plaintiffs) or more (for defendants) 
than what would be acceptable to the other 
side. Here, 
whether to disclose to the plaintiff that more 
money is available from the defendant, or 
whether to disclose to the defendant that the 
plaintiff is willing to accept less than the 
defendant's bottom line. 

It is also unwise to reveal to the mediator 
that your client will not, in any event, take 
the case to trial. For example, in a low-speed- 
collision case, a plaintiff might decide at the 


the mediators dilemma _ is 


outset not to go through the delay, expense, 
and inconvenience of litigation, but merely 
seek to use mediation to obtain a more favor- 
able settlement from that initially offered by 
the defendant's insurance carrier. A mediator 
who knows that this is the plaintiff’s only 
goal may be less likely to push the defendant 
toward a higher settlement offer. 

8. Make reasonable settlement offers 
with sound support. As in any negotiation, 
making offers that are arbitrary or unreason- 
able may insult the other side, impair your 
credibility, and unnecessarily result in a 
deadlock of the mediation. 

Whenever you make an offer or coun- 
teroffer, try to give the mediator specific rea- 
sons for your proposal so he or she may con- 
vey them to your opponent. If possible, 
incorporate something the other side wants, 
or explain why your proposal would benefit 
the other side. This will help the mediator 
explain that your proposal is rational and not 
simply an auction-like bid. 

9. Confer alone with the mediator and 
opposing counsel, if necessary. Sometimes 
both clients may be so emotionally dis- 
traught that their irrationality will obstruct 
the mediation process. In these circum- 
stances, you and opposing counsel might 
choose to meet with the mediator, without 
the clients, to discuss the problem. 

It is best to suggest this to the mediator 
outside the presence of your client, such as 
during a break. If you decide to meet pri- 
vately, explain to your client (or have the 
mediator explain) that the mediator wants a 
private meeting with counsel to discuss how 
to get the negotiations back on track. Assure 
your client that nothing will be decided 
about settling the case without his or her full 
knowledge and consent. After the meeting, 
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either you or the mediator should summa- 
rize for your client what you discussed and 
what suggestions arose. 

10. Suggest mediator problem-solving 
techniques that may help forge an agree- 
ment. Mediators invariably employ a variety 
of problem-solving techniques to help the 
parties reach an agreement. Quite often, the 
mediator will use these techniques swa sponte, 
without any express prompting from the 
parties. However, if you believe that one or 
more of these techniques may be particular- 
ly helpful in forging a satisfactory agreement, 
suggest them to the mediator. For example, 
in an appropriate case, you might suggest: 

= A payment in kind instead of in 

money; 

= A structured settlement or payment in 

installments; 

a Payment of a portion of the settlement 

to a mutually acceptable charity or other 

public-interest organization; 

= A future business arrangement or rela- 

tionship; 

m A change in an employee’ title or 

work status in lieu of, or in exchange for, 

a smaller pay increase; 

m An undertaking to take certain correc- 

tive action to prevent the recurrence of 

the type of accident or injury that 
occurred in the case; 

= A substitution of goods; 

= An apology for what happened; 

= A confidentiality clause in the agree- 

ment; 

m A provision to abide by the recom- 

mendation of a suitable third party who 

has special expertise in the matter in dis- 
pute; 

= That the mediator present a proposal 

to the other side as if it were his or her 

own idea; 

m That the mediator make a proposal 

conditional without communicating a 

commitment on your part (e.g., “If I can 

get the other side to do X, will you do 
¥?"); 

w That the mediator present a particular 

proposal at a certain time during the 

mediation process when the proposal will 
have the greatest impact; 

= That counsel for the parties phone 

another lawyer or a law professor they 

respect to render an opinion about the 
relative merits of a novel or controversial 
legal theory; 

= That the mediation be temporarily 


adjourned so that the parties might 

reconsider their positions or try to come 

up with new proposals; 

= That the mediator provide the other 

side with a particular rationale for chang- 

ing position that allows that party to save 
face; 

m That the parties recess the private cau- 

cuses and reconvene in joint session to 

discuss the case. 

11. Be patient with the mediation 
process and take time to privately confer 
with your client. A principal advantage of 
mediation over traditional inter-lawyer 
negotiations is that it provides a “process” 
through which the clients have an opportu- 
nity to be directly involved in resolving their 
dispute; and for many clients, the very process 
of how they go about resolving their differ- 
ences is important to them. Working 
through this process takes time, and there- 
fore you must be patient with it even though 
hours may pass before the mediation begins 
to “get to the point” of substantive negotia- 
tions over specific terms of a potential agree- 
ment. If you hurry the process, you may 
defeat its fundamental purpose. 

In addition, after each private caucus 
with the mediator, take the time to confer 
privately with your client. As appropriate, 
discuss the matters raised during the caucus 
and consider your “next move.” If during a 
caucusing session you or your client want to 
talk privately (e.g., to decide what counterof- 
fer you want the mediator to present to the 
other side), don't hesitate to temporarily 
recess the session to confer. Above all, 
remember that even though you and your 
client have established a game plan for the 
mediation, you should use all that you learn 
during the process to modify that plan as cir- 
cumstances warrant. Indeed, this modifica- 
tion may be as significant as entirely chang- 
ing what your client earlier thought was an 
appropriate bottom line. = 


G. Nicholas Herman is an adjunct professor 
at North Carolina Central University School of 
Law and is a litigator with the Brough Law 
Firm in Chapel Hill, North Carolina. He is 
the author of Practical Evidence: The Law, 
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LexisNexis 2004), and Legal Counseling & 
Negotiating: A Practical Approach (with Jean 
M. Carey and Joseph E. Kennedy) (LexisNexis 
2001). 
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IF NOT FOR THE CONFIDENTIAL NATURE OF WHAT WE 
DO, YOU'D HEAR ABOUT SUCCESS STORIES ALL THE TIME. 


Lawyers are as vulnerable to personal 
and professional problems as anyone else. 
Competition, constant stress, long hours 
and high expectations can wear down even 
the most competent and energetic lawyer. 
This can lead to depression, stress, career 
problems, relationship issues, financial 
problems, or alcohol and substance abuse. 

If you have a personal or professional 
problem, we can help. Your Lawyer 
Assistance Program is,part of a national 
system of Lawyer Assistance Programs spe- 
cializing in assisting only members of the 
legal profession. 

We have been a valuable resource for 


thousands of lawyers, judges, and law stu- 


ran 


dents for over 25 years. 

Confidentiality and highly profession- 
al service is our promise. 

If an issue in your life is beginning to 
cause problems, or if you know someone 
else confronting difficulties, we can be an 
important and confidential first step in 
turning a problem into an opportunity for 
positive change. 

Your story will always be safe with us. 
Don't wait for a problem to become a big- 
ger problem. 

We're here for you. Visit 
www.nclap.org, call 1-800-720-7257 or 
email@nclap.org. 

We can help if you get in touch with us. 
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OF LIFE IN LAW 


The New Servicemembers Civil 
Relief Act 


B: YeeeVIBANRe Kee bye Sane IoMnV a ACTIN 


n December 19, 2003, President Bush signed into law 


the Servicemembers Civil Relief Act (SCRA), a com- 


plete revision of the statute known as The Soldiers’ and 


Sailors Civil Relief Act, or SSCRA. With North 


Carolina having the third largest military 


population in the country, this Act is “must 


reading” for attorneys throughout the 


state. 


Even for lawyers with no military base 
nearby, this federal statute is important. 
There are about 150,000 National Guard 
and Reserve personnel at present who have 
been called up to active duty, and about 
40% of the armed forces serving in Iraq are 
Reserve/Guard These 
Reserve Component (RC) military mem- 
bers come from the big cities and small 


servicemembers. 


towns of America, and lawyers need to 
know their way around the basic federal 
statute that protects those on active duty. 
Although previously there was limited coy- 
erage by the SSCRA for Guard members, 
the new Act extends protections to mem- 
bers of the National Guard called to active 
duty for 30 days or more pursuant to a con- 


22, 


te 


tingency mission specified by the president 
or the secretary of defense. 50 U.S.C. App. 
§ 511(2)(A)(ii). 


Replacing the SSCRA 


Up until the passage of the SCRA, the 
basic protections of the SSCRA for the ser- 


vicemember (SM) included: 


aad 
wee 


Axa, 


PYF en 
(44) a r) 


1. Postponement of civil court hearings 
when military duties materially affected the 
ability of an SM to prepare for or be pres- 
ent for civil litigation; 

2. Reducing the interest rate to 6% on 
pre service loans and obligations; 

3. Barring eviction of an SM’s family for 
nonpayment of rent without a court order 
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“With North Carolina having the third largest military population in the country, this Act is 


‘must reading’ for attorneys throughout the state.” 


for monthly rent of $1,200 or less; 

4. Termination of a pre service residen- 
tial lease; and 

5. Allowing SMs to maintain their state 
of residence for tax purposes despite mili- 
tary reassignment to other states. 

The SSCRA, enacted in 1940 and 
updated after the Gulf War in 1991, was 
still largely unchanged as of 2003. Congress 
wrote the SCRA to clarify the language of 
the SSCRA, to incorporate many years of 
judicial interpretation of the SSCRA, and 
to update the SSCRA to reflect new devel- 
opments in American life since 1940. Since 
many of the Act’s provisions are particular- 
ly useful (and potentially dangerous) in 
domestic litigation, the family law attorney 
should have a good working knowledge of 
them. Here’s an overview of what the 


SCRA does. 


Stays and Delays 

The SCRA expands the application of 
an SM’s right to stay court hearings to 
include administrative hearings. Previously 
only civil courts were included, and this 
caused problems in cases involving admin- 
istrative child support determinations as 
well as other agency determinations which 
impacted servicemembers. Criminal mat- 
ters are still excluded. 50 U.S.C. App. § 
511-512. There are several provisions 
regarding the ability of a court or adminis- 
trative agency to enter an order staying, or 
delaying, proceedings. This is one of the 
central points in the SSCRA and now in 
the SCRA—the granting of a continuance 
which halts legal proceedings. 

In a case where the SM lacks notice of 
the proceedings, the SCRA requires a court 
or administrative agency to grant a stay (or 
continuance) of at least 90 days when the 
defendant is in military service and - 

a the court or agency decides that there 
may be a defense to the action, and such 
defense cannot be presented in the defen- 
dant’s absence, or 

m with the exercise of due diligence, 
counsel has been unable to contact the 
defendant (or otherwise determine if a mer- 
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itorious defense exists). 50 U.S.C. App. § 
521(d). 

In a situation where the military mem- 
ber has notice of the proceeding, a similar 
mandatory 90-day stay (minimum) of pro- 
ceedings applies upon the request of the 
SM, so long as the application for a stay 
includes two things. The first is a letter or 
other communication that 1) states the 
manner in which current military duty 
requirements materially affect the SM’s 
ability to appear, and 2) gives a date when 
the SM will be available to appear. The sec- 
ond is a letter or other communication 
from the SM’s commanding officer stating 
that 1) the SM’s current military duty pre- 
vents appearance, and 2) that military leave 
is not now authorized for the SM. 50 
U.S.C. App. § 522. Of course, these two 
communications may be consolidated into 
one if it is from the SM’s commander. 


Family Law Sidebar 

Pause for a moment to think through 
the potential impact of this stay provision 
on the family lawyer and his or her client. 
How would this affect an action for cus- 
tody by the non-custodial dad when mom, 
who has custody, gets mobilization orders 
and takes off for Afghanistan, leaving the 
parties child with her mother in Florida? 
How are you going to get the child back 
when mom’s lawyer interposes a stay 
request to stop the litigation dead in its 
tracks? If mom has executed a Family Care 
Plan (FCP), which is required by military 
regulations, leaving custody with the 
maternal grandmother, will that docu- 
ment—executed by mom, approved by her 
commanding officer, and accompanied by a 
custodial power of attorney—displace or 
overcome a court order transferring custody 
to dad? Can the court even enter such a 
custody order given the stay and default 
provisions of the SCRA? To see how the 
battle is being joined in this area, take a 
look at Lenser v. McGowan, 2004 Ark. 
LEXIS 490 (upholding the judge’s grant of 
custody to the mother when the mobilized 
father requested a stay of proceedings to 


keep physical custody with his own moth- 
er) and Jn re Marriage of Grantham, 698 
N.W.2d 140 (Iowa 2005) (reversing a 
judge’s order that stayed the mother’s cus- 
tody petition when father was mobilized 
and had given custody via his FCP to his 
mother). 

On another front, think about support. 
How does this stay provision affect the cus- 
todial dad who suddenly stops receiving 
child support when his ex-wife is called up 
to active duty from the Guard or Reserve? 
When she leaves behind her “day job,” her 
pay stops and so does the monthly wage 
garnishment for support of their children. 
How can dad get the garnishment restarted 
while she’s in uniform on active duty? Will 
the reduction in pay result in less child sup- 
port? Or will her reduced cost of living in 
the military (how much does it cost to live 
in a tent outside Bagram Air Base in 
Afghanistan?) have the opposite result? 
How can dad move the case forward to 
establish a new garnishment when he can- 
not locate her, he might not be able to serve 
her (if he can locate her), and she probably 
will have a bullet-proof motion for stay of 
proceedings if dad ever gets the case to 
court? 


Additional Stays 


An application for an additional stay 
may be made at the time of the original 
request: of /later. -50'U:S,.C.pApps Se 522 
(d)(2). If the court refuses to grant an addi- 
tional stay, then the court must appoint 
counsel to represent the SM in the action or 
proceeding. 50 U.S.C. App. § 522(d)(2). 

Once again, give this some thought. 
What is the attorney supposed to do— 
tackle the entire. representation of the SM, 
whom he has never met, who is currently 
absent from the courtroom, and who is 
likely unavailable for even a phone call or a 
consultation if he is on some distant shore 
in harm’s way? 

And, by the way, who pays for this? 
There is no provision for compensation in 
the SCRA. How would you respond if her 
honor beckons you to the bench next 
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Monday and says, “Counselor, I am 
appointing you as the attorney for Sergeant 
Sandra Blake, the absent defendant in this 
case. I understand that she’s in the Army, or 
maybe the Army Reserve or National 
Guard. Whatever. Please report back to the 
court in two weeks and be ready to try this 
CaSear 


Dangers and Defaults 

Does a stay request expose an SM to any 
risks? The SCRA states that an application 
for a stay does not constitute an appearance 
for jurisdictional purposes and does not 
constitute a waiver of any substantive or 
procedural defense (including a defense as 
to lack of personal jurisdiction). 50 U.S.C. 
App. § 522(c) eliminates the previous con- 
cern that a stay motion would constitute a 
general appearance, exposing the SM to the 
jurisdiction of the court. This new provi- 
sion makes it clear that a stay request “does 
not constitute an appearance for jurisdic- 
tional purposes and does not constitute a 
waiver of any substantive or procedural 
defense.” 

Can you obtain a default judgment 
against an SM? Broadly construing “default 
judgment” as any adverse order or ruling 
against the SM’s interest, the SCRA clarifies 
how to proceed in a case where the other 
side seeks a default judgment (that is, one 
in which the SM has been served but has 
not entered an appearance by filing an 
answer or otherwise) if the tribunal cannot 
determine if the defendant is in military 
service. 

A default judgment may not be lawfully 
entered against an SM in his or her absence 
unless the court follows the procedures set 
out in the SCRA. When the SM has not 
made an appearance, 50 U.S.C. App. § 521 
governs. The court must first determine 
whether an absent or defaulting party is in 
military service. Before entry of a judgment 
or order for the moving party (usually the 
plaintiff), the movant must file an affidavit 
stating “whether or not the defendant is in 
military service and showing necessary facts 
in support of the affidavit.” Criminal 
penalties are provided for filing a knowing- 
ly false affidavit. 50 U.S.C. App. § 521(¢). 

When the court is considering the entry 
of a default judgment or order, one tool 
that is specifically recognized by the SCRA 
is the posting of a bond. If the court cannot 
determine whether the defendant is in mil- 
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itary service, then the court may require the 
moving party to post a bond as a condition 
of entry of a default judgment. Should the 
nonmovant later be found to be an SM, the 
bond may be used to indemnify the defen- 
dant against any loss or damage which he or 
she may incur due to the default judgment 
(if it should be later set aside). 50 U.S.C. 
App. § 521(b)(3). 

When the filed affidavit states that the 
party against whom the default order or 
judgment is to be taken is a member of the 
armed forces, no default may be taken until 
the court has appointed an attorney for the 
absent SM. 

If in an action covered by this section it 

appears that the defendant is in military 

service, the court may not enter a judg- 
ment until after the court appoints an 
attorney to represent the defendant. If 
an attorney appointed under this section 
to represent a servicemember cannot 
locate the servicemember, actions by the 
attorney in the case shall not waive any 
defense of the servicemember or other- 
wise bind the servicemember. 

50 U.S.C. App. § 521(b)(2). 

If the court fails to appoint an attorney 

then the judgment or decree is voidable. 


Attorney for “The Absent” 


The role of the appointed attorney is to 
“represent the defendant.” The statute does 
not say what happens if the SM is, in fact, 
the plaintiff in a particular domestic case, 
but undoubtedly this wording is careless 
drafting. Particularly in domestic cases, it is 
as likely that the SM would be the plaintiff 
as the defendant, the petitioner as the 
respondent, and default decrees are sought 
against both sides, not just defendants. 

The statute does not say what tasks are 
to be undertaken by the appointed attor- 
ney, but the probable duties are to protect 
the interests of the absent member, much as 
a guardian ad litem protects the interests of 
a minor or incompetent party. This would 
include contacting the member to advise 
that a default is about to be entered and to 
ask whether that party wants to request a 
stay of proceedings. Counsel for the SM 
should always renew the request for a stay 
of proceedings, given the difficulty of 
preparing and presenting a case without the 
client’s participation. 

The statute also leaves one in the dark 
about the limitations of the appointed 


attorney. Her actions may not waive any 
defense of the SM or bind the SM. What is 
she supposed to do? How can she operate 
effectively before the court with these 
restrictions? Can she, for example, stipulate 
to the income of her client or of the other 
party? Can she agree to guideline child sup- 
port and thus waive a request for a vari- 
ance? Without elaboration in this area, the 
Act could mean that she must contest 
everything, object whenever possible, and 
refuse to make even reasonable stipulations 
or concessions for fear of violating the 
SCRA. Such conduct is, of course, at odds 
with the ethical requirements that counsel 
act in a professional and civil manner, 
avoiding undue delay and expense. 


Default Protections 

If a default decree is entered against an 
SM, whether the judge complies with the 
terms of the SCRA or not, the Act provides 
protections. The purpose of this is to pro- 
tect those in the military from having 
default judgments entered against them 
without their knowledge and without a 
chance to defend themselves. The SCRA 
allows a member who has not received 
notice of the proceeding to move to reopen 
a default judgment. To do so he must apply 
to the trial court that rendered the original 
judgment of order. In addition, the default 
judgment must have been entered when the 
member was on active duty in military serv- 
ice or within 60 days thereafter, and the SM 
must apply for reopening the judgment 
while on active duty or within 90 days 
thereafter, 50 7U:S: GasAppets: 521 (2): 
Reopening or vacating the judgment does 
not impair right or title acquired by a bona 
fide purchaser for value under the default 
judgment. 50 U.S.C. App. 521(h). 

To prevail in a motion to reopen the 
default decree, the SM must prove that, at 
the time the judgment was rendered, he 
was prejudiced in his ability to defend him- 
self due to military service. In addition, he 
must show that there is a meritorious or 
legal defense to the initial claim. Default 
judgments will not be set aside when a liti- 
gant’s position lacks merit. Such a require- 
ment avoids a waste of judicial effort and 
resources in opening default judgments in 
cases where servicemembers have no 
defense to assert. As part of a well-drafted 
motion or petition to reopen a default 


judgment or order, the SM should clearly 
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delineate his claim or defense so that the 
court will have sufficient facts upon which 
to base a ruling. 


Interest Rates 

The Act clarifies the rules on the 6% 
interest rate cap on pre service loans and 
obligations by specifying that interest in 
excess of 6% per year must be forgiven. 50 
U.S.C. App. § 527(a)(2). The absence of 
such language in the SSCRA had allowed 
some lenders to argue that interest in excess 
of 6% is merely deferred. 

It also specifies that an SM must request 
this reduction in writing and include a copy 
of his/her military orders. 50 U.S.C. App. § 
527(b)(1). Once the creditor receives 
notice, the creditor must grant the relief 
effective as of the date the servicemember is 
called to active duty. The creditor must for- 
give any interest in excess of the 6% with a 
resulting decrease in the amount of period- 
ic payment that the servicemember is 
required) to, rakes 50.U.S.G) App. § 
527(b)(2). The creditor may challenge the 
rate reduction if it can show that the SM’s 
military service has not materially affected 
his or her ability to pay. 50 U.S.C. App. § 
D2T(G): 


Leases, Liens, and More 

The SSCRA provided that, absent a 
court order, a landlord may not evict a ser- 
vicemember or the dependents of a service- 
member from a residential lease when the 
monthly rent is $1200 or less. 50 U.S.C. 
App. § 531(a) modifies the eviction protec- 
tion section by barring evictions from 
premises occupied by SMs for which the 
monthly rent does not exceed $2,400 for 
the year 2003. The new Act also provides a 
formula to calculate the rent ceiling for 
future years. Using this formula, the 2006 
monthly rent ceiling is $2,615.16. 

A substantial change is found in 50 
U.S.C. App. § 534. Previously the statute 
allowed a servicemember to terminate a 
pre-service “dwelling, professional, busi- 
ness, agricultural, or similar” lease executed 
by or for the servicemember and occupied 
for those purposes by the servicemember or 
his dependents. It did not provide help for 
the SM on active duty who is required to 
move due to military orders. The SCRA 
remedies these problems. Under the old 
statute, a lease covering property used for 
dwelling, professional, business, agricultur- 
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al or similar purposes could be terminated 
by an SM if two conditions were met: 

a. The lease/rental agreement was signed 
before the member entered active duty; and 

b. The leased premises have been occu- 
pied for the above purposes by the member 
or his or her dependents. 

The new Act still applies to leases 
entered into prior to entry on active duty. It 
adds a new provision, however, extending 
coverage to leases entered into by active 
duty servicemembers who subsequently 
receive orders for a “permanent change of 
station” (PCS) or a deployment for a peri- 
od of 90 days or mote. 

It also adds a new provision allowing the 
termination of automobile leases (for busi- 
ness or personal use) by SMs and their 
dependents. Pre service automobile leases 
may be canceled if the SM receives orders 
to active duty for a period of 180 days or 
more. Automobile leases entered into while 
the SM is on active duty may be terminat- 
ed if he or she receives PCS orders to a loca- 
tion outside the continental United States 
or deployment orders for a period of 180 
days or more. 50 U.S.C. App. § 535. 


Conclusion 

The family law attorney, perhaps even 
more than the general practitioner, needs to 
know and understand the SCRA for those 
occasions when a military member is one of 
the parties to the litigation. Mobilizations 
and deployments affect mothers and 
fathers, wives and husbands, and separated 
partners who are in the Reserves, on active 
duty, and in the National Guard. They will 
have an impact on income, visitation, fam- 
ily expenses, custodial care for children, 
mortgage foreclosures, garnishments, and 
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many other domestic issues. 

The best source of quick information on 
the SCRA is “A Judge’s Guide to the 
Servicemembers Civil Relief Act,” found at 
the website of the Military Committee of 
the ABA Family Law Section, www.abanet. 
org/family/military. An extended treatment 
of the SCRA and family law issues may be 
found in Sullivan, “Family Law and the 
Servicemembers Civil Relief Act,” “Legal 
Considerations in SCRA Stay Request 
Litigation: The Tactical and the Practical,” 
Divorce Litigation, Vol.16/ Number 3, 
March 2004. Also see Sullivan, “The 
Servicemembers Civil Relief Act: A Guide 
for Family Law Attorneys,” in Brown and 
Morgan, 2005 Family Law Update, pp. 23- 
54 (Aspen Publishers 2005). The Army 
JAG School’s SCRA guide will be pub- 
lished and posted on-line shortly, taking the 
place of the SSCRA guide which is present- 
ly available (and still quite useful in under- 
standing and interpreting the statute). This 
can be found at the school’s website, 
www.jagcnet.army.mil/tjaglcs. Click on 
TJAGLCS Publications, then scroll down 
to Legal Assistance, and then look for the 
publication, which is JA 260. = 


Mr. Sullivan is a retired Army Reserve 
JAG colonel who practices with Sullivan & 
Grace, PA, in Raleigh, NC. He is a board-cer- 
tified specialist in family law and past-presi- 
dent of the North Carolina Chapter of the 
American Academy of Matrimonial Lawyers. 
He is currently chair of the Military 
Committee of the ABA Section of Family 
Law. This article is an update to “The 
Soldiers and Sailors Civil Relief Act,” pub- 
lished in the Spring 2002 issue of the North 


Carolina State Bar Journal. 
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Electing Judges and the Impact 


on Judicial Independence 


By THE 


Judicial Independence 

The United States Supreme Court nomi- 
nees’ confirmation hearings have brought 
judicial independence to the forefront of hot 
topics in the media and on Capitol Hill. The 
spotlight focuses on where the nominees 
stand on the most controversial and partisan 
issues of the day including abortion, gay 
rights, and physician-assisted suicide. 
Disclosure of a nominee’s position on sub- 
stantive law is a serious threat to judicial inde- 
pendence. Justice Sandra Day O’Connor 
observed that when a candidate expresses a 
viewpoint on a contentious issue, the candi- 
date may have prejudged future cases, at least 
in appearance, and possibly in reality.! 

Judicial independence is the principle that 
judges must decide cases fairly and impartial- 
ly, relying only on the facts and the law. 
“Although all judges do not reason alike or 
necessarily reach the same decision, decisions 
should be based on determinations of the evi- 
dence and the law, not on public opinion 
polls, personal whim, prejudice or fear, or 
interference from the legislative or the execu- 
tive branches or private citizens or groups.” 
Judges must resist outside influence to main- 
tain the uncompromised impartiality their 
offices require, including the pressure to dis- 
close their views on substantive issues during 
a judicial selection process. 

Although the threats to judicial independ- 
ence in the federal judiciary are widely publi- 
cized, tougher judicial independence issues 
arise in state courts, especially in states with 
judicial elections. 


Judicial Elections in State Courts 


Thirty-nine states hold elections for some 
or all judicial offices. Nationally, 87% of all 


state judges face an election.? In these states, 
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when there is 
an outcry over 
a judge's rul- 
ing, judicial 
elections 
become the 
most costly 
and con- 
tentious. In 
the 2004 judi- 
cial elections, 
$24.4 million 
was spent on 
television 
advertise- 
ments, 
twice as much 
than the 
$10.6 million spent in the 2000 election 
cycle. Businesses, lawyers, political parties, 
and special interest groups spent millions of 
dollars donating to judicial election cam- 


over 


paigns and financing their own advertising to 
support and attack candidates.* 

The underlying, ulterior motive behind 
the clamor is often driven by the aim to 
replace the incumbent judge with a more 
politically preferable candidate in the new 
election. In short, judicial elections are pro- 
gressively looking more like elections in the 
executive and legislative branches. 

But judges are different than other elected 
officials and if a state has judicial elections, 
then the elections should reflect that differ- 
ence. 

Legislative and executive officials serve in 

representative capacities. They are agents 

of the people: their primary function is to 
advance the interests of their constituen- 
cies. Candidates for political offices, in 
keeping with their representative role, 


must be left free to inform the electorate of 


their positions on specific issues. Armed 
with such information, the individual 
voter will be equipped to cast her ballot 
intelligently, to vote for the candidate 
committed to positions the voter 
approves... 
Judges, however, are not political actors. 
They do not sit as representatives of par- 
ticular persons, communities, or parties; 
they serve no faction or constituency. “[I]t 
is the business of judges to be indifferent to 
popularity.”” They must strive to do what 
is legally right, all the more so when the 
result is not the one “the home crowd” 
wants.® Even when they develop common 
law or give concrete meaning to constitu- 
tional text, judges act only in the context 
of individual cases, the outcome of which 
cannot depend on the will of the public.? 
Judicial elections present a dilemma for 
candidates because their desire to say things 
that might win votes clashes with their duty to 
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ensure due process.!? Judicial candidates are 
guided in all states by canons of judicial con- 
duct, including limits placed on a judge’s abil- 
ity to sit on a case if the judge “decides” the 
case during a campaign as well as limitations 
placed on the political activities of judges. 

However, in recent years litigants have 
challenged these canons. For example, in 
Republican Party of Minnesota v. White, decid- 
ed in 2002, the United States Supreme Court 
held that the portion of Canon 5(A) (3) (d) (i) 
(2000) of the Minnesota Code of Judicial 
Conduct, providing that a “candidate for a 
judicial office, including an incumbent judge” 
shall not “announce his or her views on dis- 
puted legal or political issues,” violated the 
First Amendment. In response to the United 
States Supreme Court decision in White, the 
American Bar Association amended its Model 
Code of Judicial Conduct.!! 

Most recently, in August 2005, the 8th 
Circuit Court of Appeals ruled in the remand 
of Republican Party of Minnesota v. White that 
judicial candidates may attend political party 
conventions, seek political party endorse- 
ment, and personally solicit campaign funds 
as long as the candidate does not know the 
identity of the donor. The court held that lim- 
iting political activity is a violation of free 
speech. !4 

Since the first White decision, judicial can- 
didates have been receiving more question- 
naires than ever before from special interest 
groups asking them to reveal views on hot- 
button issues such as, “Have you ever cast a 
public vote relating to reproductive rights?” 
and “Do you support the death penalty?”!9 
Although many candidates decide against fill- 
ing out these questionnaires to preserve their 
ability to sit on cases with disputed issues if 
they should win, the special interest groups let 
voters know who refused to respond to their 
questions. For example, the Christian 
Coalition of Georgia issued questionnaires to 
two Georgia Supreme Court candidates. 
“Challenger Grant Brantley filled out the 
groups survey, but incumbent Justice Leah 
Sears refused to respond.” In its direct mail, 
the Coalition indicated “No Response” from 
Justice Sears and then attacked her for con- 
curring in a decision striking down Georgia's 


sodomy law.”!4 


To Speak or Not to Speak 

As the judicial election waters muddy with 
lawsuits, injunctions, pressure from outside 
groups, and changes in judicial codes of con- 
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duct, how can candidates work to preserve 
judicial independence? 

The positive news is that there are efforts 
to reform judicial elections and guidance for 
candidates to help shield them from political 
pressures: 

Judicial Campaign Conduct Committees: 
The National Ad Hoc Advisory Committee 
on Judicial Campaign Conduct, coordinated 
by the National Center for State Courts, has 
produced Effective Judicial Campaign 
Conduct Committees: A How-To Handbook 
with support from the Law and Society 
Program of the Open Society Institute. The 
Handbook is a step-by-step guide for those 
with an interest in establishing a committee 
that will: 

1. Educate judges and judicial candidates 
about ethical campaign conduct; 

2. Encourage and support appropriate 
campaign conduct, and work to deter inap- 
propriate conduct; 

3. Publicly criticize inappropriate cam- 
paign conduct that cannot be otherwise 
resolved; and 

4. Protect the public interest in having a 
fair and impartial judiciary. 

Additionally, the Ad Hoc Advisory 
Committee's website is a clearinghouse for 
the by-laws, mission statements, public state- 
ments, and other materials prepared by vari- 
ous judicial campaign conduct committees. 
The Ad Hoc Committee is also available to 
offer specific advice on the organization, pro- 
cedures, and operations of judicial campaign 
conduct committees. !> 

= Voter Guides: Nonpartisan voter guides 
distributed to the voting public generally 
contain biographical and professional infor- 
mation about candidates. A Justice at State 
Campaign poll showed that “more than 67% 
of Americans surveyed said that receiving a 
nonpartisan voter guide containing back- 
ground information on judicial candidates 
would make them more likely to vote in judi- 
cial elections.” ! 

= Merit Selection: Merit selection and 
retention elections are practiced by several 
states. In merit selection, the executive 
branch nominates a candidate who is con- 
firmed by the legislative branch. In the 
Missouri Plan, adopted by 16 states with four 
other states using a hybrid of contested elec- 
tions and the Missouri Plan, a commission 
screens candidates and recommends a short 
list to the executive branch. When selected, 
the nominee must stand for reelection after 


the first term of service. !7 


Judicial leadership is perhaps the most 
important and effective reform. This strategy 
turns on judges speaking out and educating 
the public on the importance of judicial inde- 
pendence. “Public outreach efforts promote 
judicial independence, because they enable 
citizens to evaluate critical attacks on judges 
and to value judicial independence.” Judges 
and lawyers must be community educators 
reaching out to the public, the media, and the 
executive and legislative branches of govern- 
ment to preserve the independence of the 


judiciary. = 


Randall T. Shepard, chief justice of Indiana, 
is chair of the National Center for State Courts 
Board of Directors and president of the 
Conference of Chief Justices. Chief Justice 
Shepard is recognized as a national leader in 
state courts issues, such as protecting judicial 
independence, improving judicial selection, and 
revising the judicial model code. 

The National Center for State Courts, head- 
quartered in Williamsburg, VA, is a non-profit 
court reform organization dedicated to improv- 
ing the administration of justice by providing 
leadership and service to the state courts. For 
more information on judicial independence and 
judicial elections, visit the National Center for 
State Courts website at www.nesconline.org. 
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The Many Hats of a District 
Court Judge 


By POSE Pree SOERINT EER: 


A district court judge has many roles. 


In Criminal Cases 

District court judges must: 

Decide who is guilty, who is not; 

‘Try to decide who is truthful, who is not; 

Decide who should stay in jail, who 

should not; 

Decide what punishment should be 

exacted in the name of society upon a fel- 

low citizen and human being. 

These decisions must be made in accor- 
dance with our constitutions, laws, and 
rules 

without regard to who is before us, 

without regard to who represents them, 

without regard to what victims, witness- 
es, families, friends, pressure groups, or 

“society” want us to do. 

These are not easy matters to decide— 


but they are only a part of the job. 


In Family Law Cases 


District court judges must: 
Decide what is in the best interest of a 
child they do not know; 
Decide who is the better parent between 
two people who are usually doing their 
best and love their child dearly; 
Divide the accumulation of property 
between two parties who shared every- 
thing “until death do us part” and now 
want nothing to do with each other; 
Decide who should bear the financial 
burdens and how to spread limited 
income across two households where 
once there was one. 
These decisions must be made in accor- 
dance with our constitutions, laws, and rules 
without regard to who is before us, 
without regard to who represents them, 
oftentimes when, outside of their marital 
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relationship, the parties are good, decent, 
hard-working, God-fearing people and 
citizens. 

These are not easy matters to decide—but 


they are only a part of the job. 


In Juvenile Law Cases 


District court judges must: 

Decide whether to pluck a child up out of 
his home and place that child somewhere 
else—whether for his or her protection or 
punishment; 

Determine whether a young girl should 
be able to abort the birth of a baby grow- 
ing inside her without telling her parents 
or the father; 

Decide to declare a minor an adult capa- 
ble of living independent of his or her 
parents; 

Determine whether a parent has forfeited 
for all time the right to be a parent to their 
child, no matter how much they may love 
the child they helped create. 


These decisions must be made in accor- 


dance with our constitutions, laws and rules 


without regard to who is before us, 
without regard to who represents them, 
without regard to what the juvenile, the 
parent, our families, friends, or “society” 
want us to do. 

These are not easy matters to decide—but 


they are only a part of the job. 


Within the System of Justice 


District court judges are administrators: 
Charged with efficient use of time, space, 
resources, and people; 

Charged with moving cases, completing 
dockets, writing and signing orders and 
judgments, being tough on crime, and 
keeping the jails from being over-crowded; 
Charged with herding cats—attorneys, 


litigants, witnesses, and appropriate court 
personnel—to the same place, at the same 
time, so cases can be heard; 

Charged with creating, enforcing, and 
bending rules in order to see that hearings 
are accomplished fairly, openly, expedi- 
tiously, and judiciously. 

District court judges are examples, 
arbiters, and evaluators of civility, deco- 
rum, integrity, and dependability. 
District court judges are but one part of a 


larger machine that can only work if there is 
equal work and responsibility from all the 
other parts 


The DA and defense attorney, 

The plaintiff’s and defendant’s lawyer, 
The community corrections officer and 
juvenile court counselor, the clerk, bailiff, 
law enforcement officers, and other asso- 
ciated court agencies. 

These actions must be done in accordance 
with our constitutions, laws, and rules, 
without regard to who is before us, 
without regard to personal relationships, 
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Promoting Democracy and the 


Rule of Law in Iraq 


Bava Galle. Pe Bune 


n January 2005, I was deployed as part of the United States Army Reserve to Camp Victory, Baghdad, Iraq, 
in the ancient land of Mesopotamia, often referred to as the “Cradle of Civilization,” between the Tigris and 
Euphrates Rivers. I served as the staff judge advocate for Task Force 134 (Detainee Operations), Multi- 
National Forces-Iraq 
(MNF-I) from January to June 2005. As staff judge 
advocate, I supervised and directed a 45-person staff 
of judge advocates, paralegals, interpreters, and securi- 


ty personnel in the prosecution of terrorists in the 


Central Criminal Court of Iraq (CCCI), in reviewing 
Colonel Gill P Beck (center) at the Central Criminal Court of Iraq with Lieutenant 

detainees for release under the procedures of the — Colonel Gary Nunn (right) and Major J. Ed Christiansen (left). 

Combined Review and Release Board (CRRB), and in providing legal advice to Major General (MG) Brandenburg, the commanding gener- 

al of Task Force 134, on a wide variety of detainee legal issues. Working closely with Iraqi judges, prosecutors, and government officials, I saw 


on a daily basis courageous efforts to establish democracy and the rule of law in Iraq. What I saw gave me a deeper understanding of the nature 


of democracy, the importance of the rule of law, and renewed optimism for the future. 
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Promoting Democracy in Iraq 

In January 2005, I witnessed the Iraqi peo- 
ple participate in the election of the Iraqi 
Transitional Government. For the Iraqi peo- 
ple, whose history traces back thousands of 
years to the Sumarian, Babylonian, and 
Assyrian civilizations, this was their first 
opportunity to vote in free elections, and they 
did so in large numbers, far exceeding voter 
turnouts on a percentage basis in Western 
nations despite terrorists attacks on the voting 
sites. Shortly after the election, MG 
Brandenburg and I met with the deputy 
prime minister and other Iraqi government 
officials who, with great pride, spoke of the 
courage of the Iraqi people in the face of ter- 
rorism. Reports of mortar attacks and suicide 
bombers attacking voting sites were frequent, 
but in each case the Iraqi people, following the 
attack, would return to the voting lines. 
Reports were received of suicide bombers 
who, while attempting to disrupt the voting 
lines, were tackled by brave Iraqi citizens who 
refused to be intimidated by terrorists. In one 
report, a mother standing in line with her 
child was injured and her child killed, yet the 
mother, recognizing that she could do noth- 


ing more for her child, and with her dead 


Notice to Out-of-State 
Attorneys Regarding the 
2006 Handbook 


The 2006 Lawyer's Handbook was not 
mailed to any member of the State Bar 
whose address in the official records of 
the State Bar is outside the state of 
North Carolina. However, all of the 
information contained in the 
Handbook can be found online at the 


State Bar's website, www.ncstatebar.org. 
The website contains all current regula- 
tions, Rules of Professional Conduct, 
and adopted ethics opinions. A pdf of 
the 2006 Handbook can also be down- 
loaded by logging into the Member 


Access section. 


If you would still like to obtain a paper 
edition of the Handbook, please contact 
the [membership department] by call- 
ing 919.828.4620. 
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child in her arms, refused to leave until she 
had voted. 

These events underscored the courage and 
determination of the Iraqi people in their 
efforts to establish democracy in their country. 
As I tried to understand what I was observing, 
thoughts came to mind of what American 
patriots must have felt as they risked all in 
order to establish a democracy in this country. 
The courage of the Iraqi people in voting 
seemed to draw from the same basic human 
yearning for freedom that motivated Patrick 
Henry to declare “Give me liberty or give me 
death” and that motivated other American 
patriots to risk all to establish a democracy in 
this country. 

I observed that after decades of tyranny, 
the January 2005 election awoke in the Iraqis 
a renewed spirit of freedom and hope. Voting 
embodied and symbolized that freedom. The 
Iraqi people with whom I spoke recounted 
with pride their sense of fulfillment in voting 
in a free election for the first time. Many 
viewed it as an act of defiance of Saddam 
Hussein and his repressive regime, and there 
were frequent remarks that a person had a 
duty to vote and by doing so symbolically 
paid Saddam Hussein back for years of tyran- 
ny. I heard many Iraqis say voting was stab- 
bing a dagger in Saddam Hussein's heart. 
Regardless of their motivation, Iragis proudly 
displayed their purple ink-stained fingers as a 
badge of courage, to demonstrate that they 
had participated in the elections that would 
establish their country’s future. 

I also saw, in the Iraqi embrace of democ- 
racy, part of a worldwide democratic trend 
that over the past 100 years has seen democ- 
racy as a form of government outdistance 
other forms of government, so that now 
democracies have emerged in 119 countries, 
comprising 62% of all of the countries of the 
world.! The Iraqi people have seen the liber- 
ating effect of democracy and have embraced 
it fully. They have said “yes” to democracy 
through their actions in voting in the face of 
great personal threats of terrorism. Now, as 
never before, I understand that we in America 
are blessed with a great democracy, and that 
the democratic trend strikes a universal chord 
because its trust is in people—not kings, dic- 
tators, or tyrants—to determine the course of 
their future. I also understand that voting 
expresses and symbolizes human freedom. 


Promoting Rule of Law in Iraq 


Following the elections, I saw that democ- 


racy or “rule of the people” from its Greek 
root, as wonderful as it is, must be buttressed 
with the rule of law. “Rule of law” is a broad, 
concept that has 
expressed in various ways in our country. 
Chief Justice John Marshall in Marbury v, 
Madison, 5 U.S. (1 Cranch) 137, 163 (1803), 


wrote that American government would cease 


encompassing been 


to be “a government of laws, and not of men,” 
if its “laws furnished no remedy for the viola- 
tion of a vested legal right.” Frequently in our 
history it has been observed that the law holds 
all people accountable, or as President 
Theodore Roosevelt said, “No man is above 
the law and no man below it... .”? Rule of 
law involves many legal themes including: (1) 
the law must be understandable so that it may 
guide people's behavior, (2) the law should be 
the supreme and apply to all persons, and (3) 
courts should be available to enforce the law 
and provide fair procedures.? 

I found that Iraqi lawyers, judges, and gov- 
ernment officials are equally dedicated to the 
principles of rule of law. These attorneys, 
whose civil law heritage differs markedly from 
our common law heritage, view the law and 
the legal profession as noble callings. They 
trace with pride Iraqi’s legal heritage, and 
when rule of law is mentioned, they point to 
1792 BC to 1750 BC, when Hammurabi 
ruled Babylon, an area in modern day Al 
Hillah, south of Baghdad. Hammurabi prom- 
ulgated a Code of Laws for his kingdom, an 
important step in the development of the rule 
of law, when for the first time laws were put in 
writing in a systematic fashion and made 
available for the public. In the preface to the 
laws, Hammurabi wrote that promulgating 
the law will “bring about the rule of right- 
eousness in the land, destroy the wicked and 
the evil-doers, so that the strong should not 
harm the weak . . . and enlighten the land, to 
further the well-being of mankind.” 

For Iraqi lawyers and judges, Hammurabi 
and the rule of law is a reality that was inter- 
rupted by the reign of Saddam Hussein, who 
elevated himself above the law. In one meeting 
with a large group of judges, I heard repeated 
examples of how Saddam Hussein and his 
sons had disregarded the law and used it for 
their own personal advantage. Towards that 
end, Saddam Hussein established the 
Baghdad Revolutionary Court, and special 
temporary courts under his control, from 
which no appeals were allowed,’ and he and 
his sons intimidated the judiciary. Iraqi judges 
told me of family members who had been 


SUMMER 2006 


“On a daily basis I saw brave Iraqi judges demonstrating their commitment to the rule of law 


even at great personal risk for themselves and their families.” 


killed at the direction of Saddam Hussein in 
disregard of the law. One judge told me of 
being approached by Uday Hussein and told 
to enter a judgment of conviction for a group 
of ten prostitutes. The judge had indicated 
that the law required a trial, and the response 
from Uday Hussein was that no trial was nec- 
essary because the women had already been 
executed. This Iraqi judge, at great risk to 
himself and his family, refused to the enter the 
judgment of conviction and paid for it dearly. 
In doing so, that judge demonstrated that the 
concept of rule of law—that the law is 
supreme and that courts must enforce the law 
through fair procedures—was a reality that 
Iraqi jurists would not disregard regardless of 
the consequences. 

In January 2005, several Iraqi judges were 
assassinated or the subjects of assassination 
attempts by terrorists. The terrorists in target- 
ing the judges understood the central role that 
the rule of law plays in a society. The terrorists 
hoped to undermine the rule of law and 
replace it with chaos. Despite their attempts, 
the Iraqi judges were not deterred, but 
strengthened in their commitment to bring 
the rule of law to Iraq. On a daily basis, I saw 
brave Iraqi judges demonstrate their commit- 
ment to the rule of law even at great personal 
risk for themselves and their families. 

Through the terrorists acts, and what they 
sought to destroy—judges, lawyers, police, 
and government officials—I understood bet- 
ter what the rule of law means. I understood 
that the rule of law unifies a society. The ter- 
rorists in Iraq are somewhat like the 
Shakespearean character “Dick the Butcher” 
who, as part of the gang of Jack Cade, when 
talking about overthrowing the monarchy, 
said “The first thing we do, let’s kill all the 
lawyers.”© The terrorists in Iraq, like Dick the 
Butcher, know that the rule of law provides 
the fabric that holds society together and that 
destroying the lawyers and judges tears apart 
the fabric of society. Despite being in the 
“cross-hairs” of the terrorists, the Iraqi judges 
and lawyers continued to re-establish the rule 
of law in Iraq. Their courage and commit- 
ment was inspiring and demonstrated to me 
the integral role of attorneys, judges, and the 
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law to a society’s proper functioning. 

Promotion of the rule of law in Iraq also 
requires improvement of police and investiga- 
tive techniques. Historically, the Iraqi police 
relied on confessions, which too often were 
coerced. As a result, the Iraqi courts developed 
safeguards to counter the problem of unreli- 
able, coerced confessions. Those procedures 
included requiring special formalities for out- 
of-court confessions, including a special affir- 
mation of truthfulness, a thumbprint, and 
other formalities. An out-of-court confession 
that did satisfy those formalities was given 
minimal weight, if any. Additionally, a two 
witness procedural rule was applied to prove 
criminal conduct. In preparing evidence for 
presentation to Iraqi prosecutors, military 
judge advocates and American law enforce- 
ment personnel worked to facilitate the Iraqi 
legal system's movement from a confession- 
based to a forensic-based system, with greater 
reliance on explosive residue and fingerprint 
evidence. 

This transition, however, was not easy 
because it required retraining of almost the 
entire Iraqi police force. One American police 
trainer relayed a story about a training session 
in which an Iraqi police trainee had skillfully 
obtained a confession from an individual 
believed to have attacked American soldiers. 
The American law enforcement instructor 
told the trainee that the job was not complete 
until the paperwork was finished; that it was 
necessary to prepare a written report of the 
confession, and to put the confession in the 
proper form so that the Iragi court would 
accept it into evidence. The trainee did not 
respond. The trainer repeated the instruction, 
and again the trainee did nothing. The 
American advisor then asked why the trainee 
was not preparing the written records of the 
confession. Another Iraqi trainee interjected, 
“He cant read or write,” to which an 
American advisor aptly commented, “But he 
sure knows how to get a confession.” Despite 
these challenges, every day, more and more 
Iraqi police officers are being trained and are 
assuming their role in combatting terrorism. 

Saddam Hussein recognized the central 
importance of rule of law in Iraq's future when 


facing imminent defeat in 2003. He directed 
that the prison doors be opened, freeing tens 
of thousands of murderers and other criminals 
into cities throughout Iraq. What ensued was 
to be expected. Courthouses were ransacked, 
and court and police records destroyed. In the 
years that followed it was not unusual to take 
a detainee, captured for firing a rocket pro- 
pelled grenade or setting off an improvised 
explosive device designed to kill American sol- 
diers, to Iraqi court and have a judge recognize 
the individual as a convicted criminal from 
years before. Since his release, however, the 
criminal had changed his form of criminal 
activity from theft or murder to attacking 
American soldiers and Marines in terrorist- 
funded operations. 

In 2003 the Central Criminal Court of 
Iraq (CCCI) was established to promote rule 
of law in Iraq. Mindful of the admonition of 
T.E. Lawrence (Lawrence of Arabia), who suc- 
cessfully led Arabic military forces against the 
‘Turkish forces in the Middle East in the early 
part of the Twentieth Century, that it is “bet- 
ter the Arabs do it tolerably than you do it 
with your own hands,”” the CCCI was com- 
posed of Iraqi prosecutors, panels of three 
Iraqi judges, and Iraqi defense counsel. 
Instead of trying to impose a common law, 
accusatorial prosecution system, the CCCI 
applied the Iraqi civil law and inquisitorial 
prosecutorial model. Pre-Saddam Hussein 
Iraqi criminal procedures and substantive law 
were used. American military prosecutors 
assisted in coordinating the appearance of wit- 
nesses, marshaling evidence, and assisting the 
Iraqi judges as directed, but left the adminis- 
tration of justice to the Iraqis. 

The wisdom of allowing the Iraqis to run 
their own judicial system to deal with terror- 
ists was readily apparent as they demonstrated 
repeatedly that they could better handle 
administration of justice in Iraq than 
Americans could. For example, in dealing 
with Jihadists—the foreign fighters who have 
entered Iraq from Saudi Arabia, Syria, and 
other countries to wage the holy war—the 
Iraqi prosecutors and judges had the ability to 
sift through purported explanations of defen- 
dants with special skill. Often detainees, when 
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asked why they were in the city in which they 
were captured, such as Fallujeh, they would 
provide a false excuse, such as to attend school 
or to meet with a group of people. The Iraqi 
judges could pick up on accents and deter- 
mine whether the individual was truly from 
Fallujeh or elsewhere. As I learned later, the 
written form of Arabic is understandable 
throughout the Arabic world, but the spoken 
Arabic differs markedly from place to place. 
Repeatedly, the Iraqi judges, through skillful 
questioning and a keen ear for dialects, were 
able to obtain admissions from defendants 
that in fact they were from Syria, Saudi 
Arabia, or other countries and that they were 
in Iraq to wage Jihad. 

The CCCI, while initially resisted 
because the Iraqi judicial system had histori- 
cally relied on provincial courts, was soon 
endorsed by the Iraqi government and judi- 
ciary. The CCCI became a “federal” court 
system that was needed in the effort to 
restore rule of law in Iraq. Because of insta- 
bility in portions of the Sunni Triangle, it 
became extremely difficult for the courts to 
work in those areas. I learned of a striking 
example of that one day while meeting with 
the chief judge of the CCCI. He recessed our 
meeting so that he could speak with a lady 
who had arrived in court with her two chil- 
dren. She was dressed completely in black, in 
a long black dress with long sleeves called a 
dishdasheh, with a scarf-like cover called a 
hejab, and was crying profusely as she 
explained what had happened to her hus- 
band. After the meeting, the chief judge 
explained to me that terrorists had believed 
the lady’s husband was supporting the Iraqi 
interim government, and decided to make 
an example of him. The terrorists had, in 
broad daylight, killed the ladys husband, 
cutting off his limbs, and distributing his 
arms and legs throughout the neighborhood 
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as a warning to others not to work with the 
new government. Despite public knowledge 
of this, the local police, prosecutor, and court 
were not going forward with this case 
because they had been intimidated by the 
terrorists. The chief judge explained to me 
that this is why it is necessary to have a 
CCCI, a federal court, which is not intimi- 
dated by the terrorists, and can ensure that 
the rule of law is a reality throughout Iraq. 

Too often, all we see of Iraq is what is on 
the national news—attacks on civilians, 
police, and the new Iraqi government. After 
days and days of such reports, one might 
become convinced that things are going 
badly. While it is true that Iraq remains a 
dangerous place, on a daily basis hundreds of 
Iraqi attorneys, judges, and government offi- 
cials are establishing the rule of law in Iraq. 
These Iraqi attorneys, who daily risk their 
lives, and often work for less than $100.00 
per month, provide an inspiring example of 
government and public service attorneys 
working to make the rule of law a reality in 
their country. I asked one attorney, who was 
fluent in English, why he worked as a gov- 
ernment attorney in Iraq when he could have 
made an incredible amount of money work- 
ing for an international law firm. His 
response was that he wanted to be part of the 
establishment of a democratic government in 
his country. He knew that he could make 
considerable money doing other work, but 
this was his chance, the chance of his genera- 
tion, to do something of lasting value for his 
country. This attorney represents what is hap- 
pening all over Iraq, as attorneys and govern- 
ment officials are working diligently at estab- 
lishing the rule of law in a democratic nation. 
They hope that one day their descendants 
will look back at them the way Americans 
look back with reverence at the framers of the 
Constitution. 

This Iraqi attorney, like many other Iraqi 
attorneys I met, share with attorneys in North 
Carolina a belief that the law is a noble calling, 
that attorneys serve the people, and that the 
aim of the law is justice. They see the law as 
providing a framework of rules, adaptable 
through the democratic process, that allow 
people freedom while providing them securi- 
ty and allowing them to achieve their best 
selves. That, however, is not to say that there 
are no differences. One Iraqi judge, after being 
introduced to a US Attorney from lowa with 
an especially distinguished resume, asked, 
“Your accomplishments are quite impressive; 


you are obviously a very important man. How 
many wives do you have?” When the US 
attorney responded with “one,” the Iraqi 
judge replied, “That will not do for a man of 
your stature.” Despite cultural differences, 
Iraqi and American attorneys share an abiding 
commitment to the rule of law. 


Conclusion 


Today, Iraqi attorneys are once again 
embracing the rich Iraqi legal tradition, turn- 
ing away from the aberration of the decades of 
repression under Saddam Hussein, to estab- 
lish democracy and re-establish the rule of law 
in Iraq. It was indeed an honor to work with 
those talented and service-oriented Iraqi attor- 
neys and judges who are committed to public 
service and making their country, to quote 
President John Adams, “a government of laws, 
not men.”8 My assignment in Iraq taught me 
that attorneys in Iraq share with attorneys in 
this country a dedication to the rule of law 
and a professional commitment to place serv- 
ice to their country above personal gain and 
personal safety. My experience in Iraq reaf- 
firmed that attorneys, whether in the United 
States or in Iraq, are indeed part of a noble 


calling. = 


Gill Beck is an assistant United States 
Attorney in the Middle District of North 
Carolina and a colonel in the United States 
Army Reserve assigned as commander of the 
12th Legal Support Organization, which pro- 
vides legal support to Army Reserve units in 
North and South Carolina. The opinions in this 
article are the authors and not those of the 
United States Department of Justice or United 
States Army. 
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he North Carolina Supreme Court Library is open weekdays 


from 8:30 a.m. to 4:30 p.m., except on state holidays. See the 


Library’s 
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Building, Banking Level, at 227 Fayetteville Street. The following annotated list selects essays 


published in 2005 which may be of interest to the profession. These essays appeared in law 


reviews, bar association newsletters, legal newspapers, legal bulletins, and this bar journal. 


The selections were compiled by North Carolina Supreme Court Librarian Thomas P. Davis. 


|. Essays Published in 2005 Relating to 
North Carolina Law 


Recent Legislation 


Jim Lore, Dolph Sumner, Hank Patterson, 
Victor Farah & Leto Copeley, 2005 
Amendments to the Workers’ Compensation 
Act, 19 THE COURSE AND THE SCOPE 1 
(December 2005) 


Chris Burti, Electronic Recording/Notary Act 
Adopted, 26 CAMPBELL LAW OBSERVER 1 
(October 2005): “North Carolina has adopt- 
ed its version of the Uniform Real Property 
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Electronic Recording Act.” The amendments 
have an impact on Chapter 47, but “the most 
significant changes come in the sections that 
effect a major rewrite of Chapter 10B, which 
regulates Notaries.” “Sections 1, 2, 10, and 13 
of this act are effective when they become law 
(probably August 2005, Ed.). The remainder 
of the act becomes effective December 1, 
2005, and applies to notarial acts and applica- 
tions for notary commissions and recommis- 
sions made on or after that date.” 


Maitri Klinkosum & Brad Bannon, 
Advocating for Those Left Behind: The Need 
for Discovery Reform in WNon-capital 


Post-conviction Cases, TRIAL BRIEFS 8 


(February 2005): “On October 1, 2004, the 
new pre-trial discovery laws for felony crimi- 
nal cases went into effect. By enacting the new 
discovery rules in criminal cases, the North 
Carolina General Assembly recognized the 
problems of evidence being withheld in viola- 


tion of Brady v. Maryland. ...” 


Jerry Hartzell, North Carolina Observations 
on Federal Jurisdiction under the New Class 
Action Act, 10 NORTH CAROLINA STATE BAR 
JOURNAL 12 (Fall 2005): The author notes 
that “the new Act could affect North Carolina 
more than most other states: the ‘certified 
question’ procedures that the Act’s supporters 
claim will allow states’ highest courts to retain 
an element of control over the meaning of 
their state’s laws is unavailable in North 
Carolina.” 


Joan G. Brannon, 2005 Legislation Affecting 
Small Claims and Other 
Non-Criminal Functions of Magistrates, in 
ADMINISTRATION OF JUSTICE BULLETIN, no. 
2005/07 (November 2005) 


Actions 


John Rubin, 2005 Legislation Affecting 
Criminal Law and Procedure, 
ADMINISTRATION OF JUSTICE BULLETIN no. 
2005/08 (December 2005): Includes a 
lengthy discussion of the “Bizkely bill.” 


Janet Mason, 2005 Legislation: Juvenile Law, 
JUVENILE LAW BULLETIN no. 2005/02 
(November 2005) 

Judge Ripley E. Rand, Highlights and 
Outline of the New Criminal Discovery Rules 
for North Carolina, 24 THE TRUE BILL 1 
(March 2005) 


Procedure /Evidence 


Jessica Smith, Pleas and Plea Negotiations in 
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North Carolina Superior Court, in 2005/03 
ADMINISTRATION OF JUSTICE BULLETIN (July 
2005): “In 2002-03, a total of 2,887 superior 
court criminal cases were disposed of by jury 
trial. In that same period, 69,649 cases were 
disposed of by guilty plea.” “This bulletin 
summarizes the constitutional, statutory, and 
case law regarding pleas and plea negotiations 
in superior court.” 


J. Phillip Griffin & Billy Sanders, The 
Constitution and Fairness in Criminal 
Sentencing, 10 THE CONSTITUTIONALIST 1 
(June 2005): “This article traces the history of 
the line of cases culminating in the Booker 
decision and discusses the impact of this and 
other decisions on North Carolina sentencing 
law and policy.” 


Kenneth S. Broun, Scientific Evidence in 
North Carolina after Howerton — A 
Presumption of Admissibility?, 10 N.C. STATE 
BAR JOURNAL 8 (Spring 2005): “One of the 
things that makes a prediction about the 
future application of the principles set forth in 
Howerton especially difficult is that a reading 
of Howerton side-by-side with Daubert shows 
very little difference between the fundamental 
legal premises upon which the two cases are 
based. A fair conclusion is that the Court in 
Howerton was not rejecting the Daubert opin- 
ion, but rather the Daubert culture that has 
arisen in the federal courts since that case. The 
Court took pains to make sure that the North 
Carolina courts were not bound by federal 
precedent in dealing with issues involving sci- 
entific or technical evidence. The tests may be 
the same but trial court judges were warned 
against applying the rigorous standards for 
admissions currently being applied in the fed- 
eral system.” 


William A. Woodruff, The Admissibility of 
Expert Testimony in North Carolina after 
Howerton: Reconciling the Ruling with the 
Rules of Evidence, 28 CAMPBELL LAW REVIEW 
1 (2005): While the Howerton decision 
removed all doubt as to whether North 
Carolina adopted Dauberts substantive stan- 
dard, it did not address how the North 
Carolina test for admitting expert testimony 
fits within the broader context of the North 
Carolina Rules of Evidence. Howerton also 
failed to explain how substantially identical 
language in the governing rules and the same 
criteria of admissibility, i.e. reliability, could 
produce such a different test. As a result, trial 
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judges and lawyers are left to apply Howerton 
to future cases without fully understanding 
the substantive and procedural foundation for 
the rule. The resulting ad hoc development of 
the law in this vital area will likely breed con- 
fusion and inconsistent results. This article 
will attempt to reconcile the reasoning in 
Howerton with the rules of evidence and 
explain the procedural and substantive differ- 
ences between the federal approach under 
Daubert and the North Carolina test applied 
in Howerton. It will also suggest a change to 
the procedure courts use to determine admis- 
sibility of expert testimony that will be more 
consistent with the rules of evidence and the 
concerns of the court in Howerton. 


Mark Canepa, Making Your Way Through 
the Minefield of Expert Witness Selection in 
Malpractice Cases in North Carolina, 10 THE 
NorTH CAROLINA STATE BAR JOURNAL 6 
(Winter 2005): The author surveys the cases 
that deal with the definition of “same or sim- 
ilar communities” in malpractice actions pur- 
suant to N.C. GEN. STAT. sec. 90-21.12. This 
survey covers Pitts v. Nash Day Hospital, Inc., 
605 S.E.2d 154 (N.C. App. 2004); Barham v. 
J. Hawk MD, et al, 165 N.C. App. 708 
(2004); Coffman v. Roberson, 153 N.C. App. 
618 (2002); Smith vu. Whitmer, 159 N.C. App. 
192 (2003); Bak vu. Cumberland County 
Hospital System, Inc, 165 N.C. App. 904 
(unpublished); and other cases. 


Alan D. Woodlief, An Introduction to the 
North Carolina Pattern Jury Instructions, 10 
NorTH CAROLINA STATE BAR JOURNAL 
(Summer 2005) 


Miscellaneous 


Joseph J. Kalo, North Carolina Oceanfront 
Property and Public Waters and Beaches: The 
Rights of Littoral Owners in the Twenty-First 
Century, 83 NORTH CAROLINA LAW REVIEW 
1427 (2005) 


Gregory L. Shelton, The Economic Loss Rule 
in North Carolina: Time to Wake the Sleeping 
Giant, 10 NORTH CAROLINA STATE BAR 
JOURNAL 27 (Fall 2005): The author argues 
that Land v. Tall House Building Co, 105 N.C. 
App. 880 (2004) “practically invites North 
Carolina lawyers and courts to exercise the full 
potential of the economic loss rule” and that 
we “should accept the invitation.” As the 
author notes, a federal district court has read 


Land much more narrowly in Ellis-Don 
Const., Inc. v. HKS, Inc., 353 ESupp.2d 603 
(M.D.N.C. 2004). In Ellis-Don Judge 
Bullock writes: 
As noted, North Carolinas economic loss 
rule bars claims in tort for purely econom- 
ic losses in the sale of goods covered by 
contract law, including the UCC. It does 
not limit tort actions that arise in the 
absence of a contract, nor is there any indi- 
cation that the courts of North Carolina 
have expanded the rule beyond its tradi- 
tional role in products liability cases. ... 
CRZ cites some broad statements of the 
economic loss rule that proclaim that “the 
economic loss doctrine prohibits recovery 
for economic loss in tort,” Land v. Tall 
House Bldg. Co., 602 S.E.2d 1, 4 (N.C. 
App. 2004), and depends on such broad 
characterizations of the rule to argue that 
the cause of action recognized in Davidson 
is no longer valid in North Carolina. Such 
statements are made, however, in cases 
deciding issues of products liability in 
which the transaction giving rise to the dis- 
pute was governed by the law of contracts. 
Furthermore, all of the cases cited within 
such cases also address issues of products 
liability arising under contracts for the sale 
of goods. ... That does not mean...that the 
doctrine has expanded to preclude all 
claims in tort for economic damages in the 
absence of a contract, or, more narrowly, 
outside the products liability context. 
Id. at 606-07. Of Judge Bullock’s analysis, Mr. 
Shelton says that “North Carolina courts 
should ignore this dicta and continue to 
extend the reach of the economic loss rule.” 


Shea Riggsbee Denning, Public School 
Funding in the Summer of 2005: North 
Carolina School Boards Association v. 
Moore, iz 108 LOCAL GOVERNMENT LAW 
BULLETIN (November 2005) 


Joseph W. Goodman, Leandro v. State and 
the Constitutional Limitation on School 
Suspensions and Expulsions in North 
Carolina, 83 NORTH CAROLINA LAW REVIEW 
1507 (2005) 


Seth Warren Whitaker, State Redistricting 
Law: Stephenson vy. Bartlett and the Judicial 
Promotion of Electoral Competition, 91 
VIRGINIA Law Review 203 (2005): “In 
Stephenson I, the court reached a completely 
unexpected resolution to a lawsuit over the 
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state’s legislative redistricting plans by fashion- 
ing a set of judicially created redistricting cri- 
teria. In Stephenson IT, the court provided fur- 
ther information about just how stringent it 
intended the criteria devised in Stephenson Ito 
be and gave a glimpse of the very narrow 
range of discretion remaining for the North 
Carolina General Assembly in legislative 
redistricting. A careful analysis of the results of 
these two cases suggests that other states may 
be able to use their own state constitutions to 
reform the redistricting process—by creating 
limitations on legislative choices in redistrict- 
ing that reduce the role of partisan politics— 
if they are willing to embrace the sort of judi- 
cial activism that characterizes the Stephenson 
rulings. To date, no other state has been as 
aggressive as North Carolina; however, the 
problems which appear to have motivated the 
Stephenson court are hardly unique to that 
state.” 


Jon Heyl & Allyson Labban, Breach of 
Contract Claims Under Chapter 75, 15 
ANTITRUST News 1 (March 2005) & 27 
Nores BEARING INTEREST 7 (September 
2005): “The commercial disputes for which 
Chapter 75 claims are made include cases of 
breach of contract. These breach of contract 
cases test the scope of Chapter 75, requiring 
the courts to answer the question of when a 
breach of contract is ‘unfair and deceptive’ 
conduct.” “This article reviews the history of 
Chapter 75 and pertinent state and federal 


” 


cases in an effort to divine general guidelines 
that practitioners may use when evaluating a 
breach of contract claim under chapter 75.” 


Mary Wright, A Comparative Analysis of 
Selected North Carolina Contractual 
Provistons, 27 NORTH CAROLINA CENTRAL 
LAW JOURNAL 23 (2004): “This article will 
examine selected North Carolina contractual 
doctrines and statutory provisions in relation 
to their relevant counterparts in other juris- 
dictions. Particular emphasis will be placed on 
those doctrinal and statutory applications that 
depart from the majority or prevailing view. 
Additionally, the article will focus on the sig- 
nificance of developments in the law in areas 
where the status of a particular doctrine is 
uncertain as a result of conflicting case law 
and interpretation.” 


Diane M. Juffras, Independent Contractor or 
Employee? The Legal Distinction and its 
Consequences, 32 PUBLIC EMPLOYMENT LAw 
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1 (May 2005) 


Michael Schadewald, State Courts Continue 
to Grapple with the Geoffrey Issue, 24 
JOURNAL OF STATE TAXATION 19 (Summer 
2005): This discussion of Geoffrey and related 
state court decisions summarizes and quotes 
from AexF Trademark Inc. v. Tolson, 167 N.C. 
App. 150 (2004). 


Jurisprudence 


Logan Sawyer III, Constitutional Theory in 
Practice: Originalism in Brown vy. Board of 
Education, 11 THE CONSTITUTIONALIST 1 
(September 2005): This “brief examination 
of the landmark case, Brown v. Board of 
Education, and the academic debate over a 
well-known constitutional theory, original- 
ism, shows how constitutional theory can 
offer practical tools to practicing lawyers.” 


J. Michael McGuinness, The Rising Tide of 
North Carolina Constitutional Protection in 
the New Millennium, 27 CAMPBELL LAW 
REVIEW 223 (2005) 


Court Administration/History/Trends 


Laura Langer & Teena Wilhelm, The 
Ideology of State Supreme Court Chief 
Justices, 89 JUDICATURE 78 
(September-October 2005): With a score of 
0 as most ideologically conservative and a 
score of 100 as most liberal, Chief Justice Lake 
has achieved a score of 49.81, according to 
these authors. Not only do the authors think 
they can measure empirically the ideology of 
the 50 chief justices, they are bold enough to 
extend the gloss to associate judges of the var- 
ious supreme courts. Comparing the Chiefs 
to their brethren, the authors say: 
Another observation from these data is 
that variation exists in the degree of simi- 
larity between chief justice ideology and 
the average ideology of all justices on the 
state supreme court. . . . North Carolina, 
Tennessee, California, Iowa, and New 
Mexico have chief justices on the court in 
2005 who are almost indistinguishable 
from the average associate justice. 


Katherine White, Deliberate N.C. Supreme 
Court Accelerates Pace on Matters of Taxation 
and Education, 21 NORTH CAROLINA 
INSIGHT 90 (March 2005): “In its first 175 
years of existence (1819-1994), the North 


Carolina Supreme Court moved slowly in its 
legal interpretations, not making wholesale 
changes as other states’ courts had, and taking 
few steps that altered the way business is 
done.” “What a difference a decade makes. In 
the last 10 years, the Supreme Court has 
reversed a 100-year string of its own cases, has 
revamped how the state's public schools oper- 
ate, and has ordered the refund of taxes to tens 
of thousands of citizens.” “It is not unusual for 
state courts to decide matters of public poli- 
cy.” “What is unusual is the breadth of recent 
decisions and their impact on citizens and 
industry.” “Beyond the legal arguments, the 
constitutional issues with which the Court has 
wrestled have affected areas usually addressed 
by the executive branch and the General 
Assembly—taxes and education. This incur- 
sion into areas traditionally left to the two 
other branches of government is not an ordi- 
nary occurrence.” 


Paul C. Ridgeway, Practice Before the North 
Carolina Business Court, TRIAL BRIEFS 5 
(October 2005): Mr. Ridgeway outlines the 
history of this specialized court, and notes its 
recent expansion to Mecklenburg County 
under Special Superior Court Judge Albert 
Diaz, and possible expansion to Wake County 
under Special Superior Court Judge John 


Jolly. 


Danny G. Moody, ed., Society News: 
Newsletter of the North Carolina Supreme 
Court Historical Society (Fall 2005): This 
new publication includes a message for the 
Society President, Franklin Freeman; an 
announcement of the planned presentation of 
the Ruffin Jr. portrait; a description of the 
presentation of the Taylor portrait; a feature 
about the Supreme Court holding court in 
the Chowan County Courthouse; a story 
about the renovation of the Justice Building... 
and more. 


Il. Essays Published in 2005 of General 
Interest 


Judicial Process 


Judge Richard M. Markus, A Better 
Standard for Reviewing Discretion, 2004 
UtaH Law Review 1279: According to this 
former chief judge of the Ohio Court of 
Appeals, “Too often, appellate court standards 
of review for discretionary decisions simply 
report the appellate panel’s personal chagrin 
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with the trial court’s action, its indifference to 
the trial court's resolution of the issue, or its 
unwillingness to do anything about it. As a 
result, they give little direction to the trial 
judge who seeks to exercise discretion proper- 
ly, or to the next appellate panel that tries to 
review it rationally. This article suggests 
another approach, which may facilitate efforts 
by both trial and appellate courts to accom- 
plish their respective duties consistently and 
reliably.” The judge suggests that, “Before 
according deference to a trial court’s discre- 
tion, the appellate court should confirm that: 
(1) the governing principle authorizes discre- 
tion for that type of decision, instead of a con- 
sistently applied rule of law; the underlying 
facts on which the trial court relied authorized 
it to make a choice; (2) the court’s choice fell 
within an acceptable range; (3) the court did 
not consider improper facts in determining its 
ability to choose or in making its choice; (4) 
the court did not refuse to consider proper 
factors in determining its ability to choose or 
in making that choice; and (5) the court did 
not weigh those factors irrationally in deter- 
mining its ability to cho[o]se or to make that 
choice.” 


G. Edward White, Historicizing Judicial 
Scrutiny, 57 SOUTH CAROLINA LAW REVIEW 
(2005): “[T]here has been very little discus- 
sion among commentators—and most of that 
attenuated—about how or why the Court's 
scrutiny levels jurisprudence emerged. .... 
[T]here have been few efforts to analyze the 
scrutiny levels practice as a historical phenom- 
enon. This seems all the more striking because 
for a time span of 150 years, in which the 
Court rendered numerous decisions review- 
ing the acts of legislatures on constitutional 
grounds, it made a quite different set of scruti- 
ny level choices from the sets it has employed 
since the 1930s.” 


Honorable Jon O. Newman, Decretal 
Language: Last Words of an Appellate 
Opinion, 70 BROOKLYN LAW REVIEW 727 
(2005): The judge describes the practice in 
the Second Circuit in using decretal language 
(that part of the appellate opinion that states 
what a court of appeals is ordering). 


Paul E. McGreal, A Constitutional Defense of 
Legislative History, 13 WILLIAM & MARY 
BILL OF RIGHTS JOURNAL 1241 (April 2005): 
“On its own terms, rejecting legislative histo- 
ry, without saying more, makes little sense. 
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Text cannot be understood absent a context. 
Rejecting legislative history simply eliminates 
one possible interpretive context, without 
identifying some other context to fill the 
interpretive void. Thus, the textualist account 
is incomplete.” “Rejecting legislative history 
also fails the test of consistency with constitu- 
tional government. While Justice Scalia offers 
bicameralism and presentment as the consti- 
tutional measuring stick, he follows his logic 
only half way—he accepts the text produced 
by that process, but not the context. This sep- 
aration of text and context cannot be justified. 
Because legislative history reflects the context 
of bicameralism and presentment, it provides 
the constitutionally preferred context for 
determining statutory meaning.” 


Michael Abramogicz & Maxwell Stearns, 
Defining Dicta, 57 STANFORD LAW REVIEW 
953 (2005): “After critiquing the most influ- 
ential definitions of holding and dicta, we 
offer and defend our own: A holding consists 
of those propositions along the chosen deci- 
sional path or paths of reasoning that are actu- 
ally decided, are based upon the facts of the 
case, and lead to the judgment. A proposition 
in a case that is not holding is dicta.” The 
authors identify the article, Michael C. Dorf, 
Dicta and Article III, 142 UNIVERSITY OF 
PENNSYLVANIA LAW REVIEW 1997 (1994), as 
“the only major law review article in the past 
50 years exclusively focused on offering a 
broad theoretical treatment of the distinction 
between holding and dicta.” 


Thomas Healy, The Rise of Unnecessary 
Constitutional Rulings, 83 NORTH CAROLINA 
Law REvIEW 847 (2005): “The article begins 
by arguing that the rise of unnecessary [feder- 
al] constitutional rulings is both part of a larg- 
er trend toward judicial supremacy and the 
result of pressures specific to each of the areas 
in which the Court has authorized such rul- 
ings. It then considers whether the Court’ 
embrace of unnecessary constitutional rulings 
..can be squared with Article III’s ban on 
advisory opinions...” 


Randy E. Barnett, The Original Meaning of 
the Judicial Power, 12 SUPREME COURT 
ECONOMIC REVIEW 115 (2004): The article 
presents an originalist defense of the institu- 
tion of judicial review. “With this approach to 
originalist interpretation (and its limits) in 
mind, the overwhelming majority of courts 
and scholars are correct, I submit, to accept 


the historical legitimacy of judicial review. 
Judicial nullification of unconstitutional laws 
in not only consistent with the frame provid- 
ed by original meaning, it is expressly author- 
ized by the text and is entirely justified on 
originalist grounds.” 


Eugene Kontorovich, Disrespecting the 
‘Opinions of Mankind: International Law in 
Constitutional Interpretation, 8 GREEN BAG 
2D 265 (Spring 2005): “The invocation of 
‘decent respect’ to suggest that American 
courts should defer to or even consider foreign 
views is in effect a misquotation. Its force 
depends entirely on lifting the words from 
their context—on ignoring the second half of 
the clause from which the words are taken. 
The Declaration [of Independence] in no way 
suggests that ‘decent respect to the opinions of 
mankind’ requires following those opinions. 
Rather, all that decent respect ‘requires’ of us 
is that we explain our actions to the world— 
that the colonists ‘declare the causes which 
impel them to the separation.’ ... Thus, 
‘decent respect’ is not about importing foreign 
opinion but rather about exporting our views 
to an interested foreign audience, in the form 
of a Declaration.” 


SYMPOSIUM: TO WHAT EXTENT SHOULD 
THE INTERPRETATION AND APPLICATION OF 
PROVISIONS OF THE U.S. CONSTITUTION BE 
INFORMED BY RULINGS OF FOREIGN AND 
INTERNATIONAL TRIBUNALS, 26 UNIVERSITY 
oF Hawa Law REVIEW (Summer 2004) 


SYMPOSIUM: DUAL ENFORCEMENT OF 
CONSTITUTIONAL Norms, 46 WILLIAM AND 
Mary Law REvIEW (February 2005): This 
issue includes remarks by Chief Justice 
Rehnquist, and such articles as James A. 
Gardner, Whose Constitution Is It? Why 
Federalism and Constitutional Positivism Dont 
Mix, and Robert E Williams, State Courts 
Adopting Federal Constitutional Doctrine: 
Case-by-Case Adoptionism or Prospective 
Lockstepping? Beyond its theoretical interest, 
this SYMPOSIUM is of some note because it 
cites decisions of the North Carolina Supreme 
Court. In Williams article, for example, foot- 
note 81 cites State v. Spivey, 579 S.E.2d 251, 
254 (N.C. 2003), and footnote 143 quotes 
State v. Jackson, 503 S.E.2d 101, 103 (N.C. 
1998). 


PANEL DISCUSSION: CITATION OF 
UNPUBLISHED OPINIONS: THE APPELLATE 
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JUDGES SPEAK, 74 FORDHAM LAW REVIEW 1 
(2005) 


Criminal Procedure 


Benjamin E. Rosenberg, The Analysis of 
Defective Indictments After United States v. 
Cotton, 41 CRIMINAL LAW BULLETIN 463 
(September-October 2005): “Courts’ strong 
inclinations to find defects in indictments 
harmless so long as the defendants had notice 
of the crimes with which they were charged 
has led to a decline in the significance of 
indictments, and an evisceration of the grand 
jury's role as a body that stands between the 
prosecutor and the defendant; among the 
people most strongly affected by the decline 
are those who are acquitted at trial, for such 
people suffer a significant harm by virtue of 
the defective indictment, and yet have no 
remedy ...” 


Katharine A. Ferguson, The Clash of Ring v. 
Arizona and Teague v. Lane: An Illustration 
of the Inapplicability of Modern Habeas 
Retroactivity Jurisprudence in the Capital 
Sentencing Context, 85 BOSTON UNIVERSITY 
Law REVIEW 1017 (2005) 


Allen D. Boyer, The Trial of Sir Walter 
Ralegh: The Law of Treason, The Trial of 
Treason, and the Origins of the Confrontation 
Clause, 74 Mississipp1 LAw JOURNAL 869 
(2005): “Very recently, in Crawford u. 
Washington, the United States Supreme Court 
demonstrated that Sir Walter Raleghs Case is 
not merely a bleak episode of legal history, but 
rather that it remains a vital legal precedent, 
one from which a redeeming lesson may be 
drawn.” The author presents newly discovered 
materials “which allow us to understand the 
prosecution's argument.” 


Judicial Conduct 


Amanda Frost, Keeping Up Appearances: A 
Process-Oriented Approach to Judicial 
Recusal, 53 THE UNIVERSITY OF KANSAS LAW 
REVIEW 531 (2005): This article “describes 
how judicial disqualification operates in a pro- 
cedural vacuum that has prevented the dis- 
qualification laws from protecting judicial 
integrity.” “[T]he absence of the traditional 
adjudicatory procedures in recusal law under- 
mines the reputation of the judiciary.” The 
author then “suggests reforms that would 
incorporate the traditional forms of adjudica- 
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tion into the recusal process.” 


SYMPOSIUM: RECUSAL ON APPEAL, 7 THE 
JOURNAL OF APPELLATE PRACTICE AND 
Process (Spring 2005): This issue includes 
M. Margaret McKeown, Dont Shoot the 
Canons: Maintaining the Appearance of 
Propriety Standard; Howard J. Bashman, 
Recusal on Appeal: An Appellate Advocate’ 
Perspective, and Ryan Black & Lee Epstein, 
Recusals and the “Problem” of an Equally 
Divided Supreme Court. 


Eileen C. Gallagher, The ABA Revisits the 
Model Code of Judicial Conduct: A Progress 
Report, 44 THE JUDGES’ JOURNAL 7 (Winter 
2005): “Perhaps the most significant change 
in the revision is the decision to restructure 
the canons into rules.” “The rules-based for- 
mat gives guidance on which actions are 
enforceable—and thus would subject the 
judge to discipline if violated—and which are 
not. In general, the commission has chosen to 
move hortatory language to the commentary 
sections. This change illustrates a broader 
debate on the appropriate role of judicial con- 
duct codes in general. Some commentators 
look to codes to provide a set of enforceable 
rules for disciplinary purposes. Others believe 
that judicial codes of ethics should contain 
aspirational principles as well as enforceable 


rules.” 


SYMPOSIUM, JUDICIAL PROFESSIONALISM IN A 
NEw ERA OF JUDICIAL SELECTION, 56 
MERCER LAW REVIEW (2005) 


Miscellaneous 


Adriaan Lanni, ‘Verdict Most Just’: The Modes 
of Classical Athenian Justice, 16 YALE 
JOURNAL OF LAW & THE HUMANITIES 277 
(2004): “In my view, the Athenian legal sys- 
tem was more complex than is generally 
thought. The Athenians made a conscious 
decision to reject the rule of law in most cases, 
and they did so because they thought giving 
juries unlimited discretion to reach verdicts 
based on the particular circumstances of each 
case was the most just way to resolve disputes. 
But in other cases, such as commercial suits, 
where the practical importance of more pre- 
dictable results was high, the Athenians did 
have rules of admissibility and relevance that 
limited jury discretion. The Athenian legal 
system struck a balance between following 


rules and doing justice that is altogether dif- 


ferent from that which may be seen in the 
pages, for example, of the Federal Reporter. 
Classical Athens thus provides a valuable case 
study of a legal system that favored equity and 
discretion over the strict application of gener- 
alized rules. But it managed to do so in a way 
that did not destroy predictability and legal 
certainty in the parts of the system where they 
were necessary.” 


Jack Penchoff, Compacts Are Contracts, 48 
Statenews 22 (August 2005): “The purposes 
of [state] compacts have evolved since 1783 as 
the governing of states has grown more com- 
plex. Between 1783 and 1920, only 36 com- 
pacts were enacted, and most of those settled 
boundary disputes. Over the past 85 years, 
however, states have enacted more than 160 
compacts.” 


Teresa L. Conaway, Carol L. Mutz & Joann 
M. Ross, Survey: Jury Nullification: A 
Selective, Annotated Bibliography, 39 
VALPARAISO UNIVERSITY LAW REVIEW 393 
(2004) = 
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FRIENDS You Need 


By ANONYMOUS 


This article is by a North Carolina lawyer. 
It is submitted anonymously in the tradition 
that de-emphasizes pride in recovery. 


You've heard the stories by now. 

Lawyer Smith shows up at the deposition 
stinking of whiskey. Lawyer Jones jitters his 
way through a motion hearing after being 
up all night doing coke. Lawyer X smokes 
dope, Lawyer Y spends all his money on 
drugs, and Lawyer Z, well... Lawyer Z, the 
scoundrel, drank his way through a two- 
week jury trial. 

What you don’ hear about as much is the 
depressed or angry lawyer. Yeah, there’s that 
civil defense guy who's always red-faced 
angry about something, but that’s just him. 
And there’s that lady—what’s her name— 
who's “sick” all of the time and has to 
reschedule things. And then there’s the time 
old Lawyer Larry—what a scrapper—blew 
up in court and the judge swore up and 
down that “next time” he would throw Larry 
into jail for contempt. That Larry—he’s just 
an old-fashioned courtroom battler, but a 
great guy when youre on his good side. 

The legal profession took too long to rec- 
ognize that substance abuse is rampant in 
our line of work. It’s taking the profession 
still more time to confront—rather than 
simply write off to work pressures—the issue 
of the depressed or violently angry lawyer. 
I’m no mental health professional, but in ten 
or so years of practice I’ve run into many 
more angry Lawyer Larry types than I have 
guys who reek of Jim Beam during bench 
conferences. 

Oh, and then there's me. I’ve struggled 
with depression and anger issues all my life. 
And not confronting those issues nearly 
brought me to ruin, personally and profes- 
sionally. 

Sometimes the consequences of depres- 
sion and anger were things I could live with. 
Yeah, I really didn’t do any work for a couple 
of days, but that’s why I work for myself 
(Never mind that the three times I worked 
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in law firms were total disasters; they had 
problems with a guy who wouldnt bill for 
three days). Yes, I had some clients that got 
mad because I hid from the telephone—but 
let’s face it, what were they going to do? Hire 
someone else? Super—glad to be rid of that 
pain in ass, anyway. Here’s your fee back, 
and kiss off. 

Sometimes the consequences were more 
severe. There was the time I failed out of 
my first college because I was too depressed 
to go to class for a semester. Then there was 
the time I almost failed out of law school 
for the same reason. Each time, I picked 
myself up and put myself “back on 
track”—or so it seemed. I wasn’t depressed, 
you see. I was just a rebel. Nobody told me 
what to do. 

The times when I did succeed in conven- 
tional terms, and they were many, were 
fueled less by diligence or work ethic than by 
high-octane hate. Hate the snotty big firm 
lawyer—I'm going to kick his hapless butt. 
Hate the hack of a judge who lets slackers 
get away with lousy pleadings and denies my 
12(b)(6) motion. Hate any weaker oppo- 
nents, on whom I was merciless—just crush 
them and laugh while I did it. 

Of course I had to walk a fine line. I 
couldn't actually reach across the table at a 
deposition and strangle the client whod 
ignored my careful instructions on how to 
answer a question. I couldn't be too aggres- 
sive in court; even the judges who loved to 
watch a good courtroom brawl, the ones I 
learned to seek out after almost being jailed 
a couple of times, wouldn't let me curse 
and browbeat my adversary into submis- 
sion. 

But I could get away with a lot nonethe- 
less. Accusations of “jackass” and stronger 
epithets from opposing counsel just spurred 
me to more aggression, more bombardment 
with motions, more abrupt notices of depo- 
sition. Sure, I made nods toward the con- 
cepts of civility and courtesy, but really, that 
stuff went out the door 30 years ago. I’m not 
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taking this case to find a buddy. I’m not even 
taking it, so much, to benefit my client. I’m 
taking it to beat you, my opponent, into the 
ground. And the clients—well, what about 
them? Didn't I win most of the time? Didn't 
I cut fees, or sometimes not even charge 
them for those fun, technical motions that 
were filed partly to get advantage and partly 
to make my adversary’s (now there’s a word 
to love!) life a living hell? When a case set- 
tled, I would get depressed for weeks. 

And the rewards rolled in. My little firm, 
which slugged it out with the big boys, made 
its money. I didn’t do personal injury cases. I 
did commercial litigation, the aggressive 
maniac’ Disneyland—all the discovery 
fights, motions for sanctions, and abusive 
depositions you can shake a stick at. I’m on 
my way, and hell’s coming with me, because 
let’s face it, buddy: You may be law review 
and you may work for a 100-lawyer firm, 
but at heart you're just a geek. I’m going to 
destroy you. 

I didn’t notice that my marriage was 
falling apart, though (“What's your prob- 
lem; don't I give you plenty of money?”). I 
didn’t notice that the money I made wasn't 
saved, but was spent like water (“A new 
Lexus? Why not?”). I didn’t notice my staff 
was stealing money (“My job is to make 
money. It’s you idiots who need to keep 
track of it.”). 

What savings I had were spent replenish- 
ing what my staff stole. My wife left and 
moved out of state, taking my son. I lost the 
house. I lost the car—towed away in the 
dead of night by a “repo” man. I lost the job 


SUMMER 2006 


Id taken in my hometown in an attempt to 
save my marriage. I entered into a psycho- 
logically ruinous post-separation relation- 
ship. I wasted what few funds I had left try- 
ing to recapture the feeling of success I'd 
once felt—never fully realizing that these 
efforts, like the previous “success” itself, were 
a sham. 

Two years after I'd celebrated a win by 
spending $2,000 dollars drinking cham- 
pagne on the porch of a resort hotel, | 
walked into the federal court in my district 
and filed for bankruptcy. I then lost the 
lousy job I'd had after losing my previous 
good one—in large part because I was just 
too depressed to work or even to come to the 
office on some days. 

The lawyer whod reveled in every plead- 
ing, and in every motion, now watched the 
clock creep toward quitting time each day— 
the time when I could go out and, for the 
first time in my life, drown my sorrows in 


alcohol and drugs. Sometimes I'd pull myself _ 


together long enough to do something spec- 
tacular at work, but even that didn’t help 
when I was bankrupt, alone, and finally out 
of a job. 

I'd hit bottom. The guy whod laughed at 


destroying other lawyers had, at long last, — 


destroyed himself. I just didn’t care any 
more. I pummeled people in bar fights 
instead of in court. I prepared, obsessively, 


dead letter, and it was only a matter of time 
before I took that crucial extra step and got 


myself arrested—or worse, hurt or killed 


someone in a fit of rage. 

At about this point, I discovered two 
things: Friends and family who really cared 
about me, and the State Bar’s Lawyer 


Assistance Program. It’s the second I’m — 


going to talk about here. } nee 
Let’s be honest: “Friendly” and “North 


Carolina State Bar” are not two phrases that 


mesh easily in the psyche, at least if you are 
a depressed, violently angry, unemployed 
lawyer. Why would any lawyer go for help to 
an organization that’s always ready, it seems, 
to catch you because you didn’t read the lat- 
est revision of RPC 423412.0000456? 

But here’s some news for those (like me) 
who weren't aware of it (I was the guy who 
throws the Bar magazine away after check- 
ing the discipline pages to see if that snot 
from law school finally got what’s coming to 

her): If you're a depressed lawyer, or an angry 
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lawyer, you don’t just have a friend at the 
State Bar. You have a whole group of them. 

The Bars Lawyer Assistance Program 
FRIENDS’ outreach is specifically designed 
to help the depressed and angry lawyer with 
his or her problems, both personally and 
professionally. The program isn't staffed by 
non-lawyer “counselors” or social worker 
types spouting the clichés of addiction and 
therapy talk. It includes trained professionals 
and a group of lawyers who meet, with com- 
plete confidentiality, to discuss their strug- 
gles with depression and anger. FRIENDS 
members may also choose to work a 12-step 
program that helps them, with the support 
of the group, to confront issues of anger and 
depression—and, with time and effort, heal 
them. 

By the way, don’t get scared off if you 
have had bad experiences with therapists, or 
with 12-step stuff. You work that program 
when you are ready to take real steps to con- 


front your depression and anger. No one 


expects you to walk in the door on the first 
day and say, “Hi, my name is John, and I’m 
so angry that I ran down the highway and 


tried to strangle a jerk that cut into traffic 


during the UNC-Miami game.” If you are 
depressed or angry, and that depression is 
affecting your personal or professional life, 
just call Ed Ward and he will tell you where 


~ to show up. You'll be welcomed. 
for nights out on the town rather than dep- __ 
ositions or motion hearings. My career was a 


_ In my case, I met Ed after meeting with 
a State Bar investigator to discuss three griev- 


ances that rolled in, partly as fairly pre- 


dictable consequences of my mental and 


financial crash. True to depressed form, I — 


hadnt responded to the Bar’s previous letters 
about the grievances. I woke up when I 
received a subpoena. 

I'd never had a grievance before, and here 
I was responding to three of them. A person 
with common sense would be concerned. In 


my condition I was just angry again. After 


months of being too down to respond, too 


depressed to act with basic professionalism, I 
_ finally got mad enough to act—and boy, did 

I. I showed up at the State Bar looking for a 

fight, hating myself and everyone else. 


I pity the poor State Bar investigator who 
interviewed me. I'd also hate to hear the 
tape. I’m certain I sound as crazy as Captain 
Queeg in The Caine Mutiny, muttering 
about stolen strawberries while his ship’s in 
the middle of a battle. After a couple hours 
of listening to me rant and rave, the Bar 
investigator gently suggested that, well, I 


might possibly want to consider this 
“FRIENDS” program they had. 

In one of my few intelligent acts during 
that period, I took the Bar investigator's 
advice and met with Ed Ward the same day. 
Later that week, I showed up at a FRIENDS 
meeting. 

Taking that first step of showing up is 
critical. We work in a profession that by its 
very nature looks at any acknowledgement 
of mental health issues as a weakness. Add 
this to the societal stigma that remains 
attached to any suggestion that our mental 
health isn’t, well, quite all it should be, and 
you have a considerable burden for any 
lawyer to overcome before he or she even 
walks in the door. But if you do, take it from 
a guy whos beginning to figure it out—the 
rewards can be huge. 

I’m still not there, yet. I still get mad at 
other lawyers, but not as much. I still have 
the same issues I’ve fought my whole life, 
but I’m learning how to confront and man- 
age them. I have my own firm again, and | 
love it. I enjoy the pleasures of books again, 
and of quiet evenings at home. I’ve recon- 
nected with my family. I’ve met a special 
woman who helped, more than anyone, to 
pull me out of the deepest and darkest 
depths of depression. 

And I have a whole group of lawyer 
friends, a group of lawyer friends much 
more helpful than the “friends” with whom 
I drank and did drugs during that dark time 
two years ago. The lawyers in the Lawyer 
Assistance Program have been there. They 
understand the life of a depressed or angry 
lawyer—because they've lived that life, and 
still do. And those lawyers—I’m proud to 
call myself one of them—would welcome a 
new friend, if you feel like dropping by. If 
you do, I think you'll like the results. = 


The North Carolina Lawyer Assistance 
Program is a confidential program of assistance 
for all North Carolina lawyers. The Lawyer 
Assistance Program has two outreaches: PALS 
and FRIENDS. PALS addresses alcoholism 
and other addiction; FRIENDS depression 
and other mental health problems. If you are a 
North Carolina lawyer or law student and 
would like more information go to 
www.nclap.org or call toll free: Don Carroll 
(for Charlotte and areas West) at 1-800-720- 
7257, Towanda Garner (in the Piedmont 
area) at 1-877-570-0991 or Ed Ward (for 
Raleigh and down East) at 1-877-627-3743. 
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So Ac UR ED AR TS T 


Jeremy Hauch 


CC 


t first I thought painting 
would be something that would 
give me a sense of freedom,’ but I have come to 
realize that its not like that at all. You can do 
whatever you want, but then that becomes the 
question: what do you want? That is hard to fig- 
ure out. So you try to work until you stumble on 
something that cant really be defined, because 
then at least you know its not something you 
dont want, since you dont really know what it 1s. 
Its interesting that way. With painting Im not 


really trying to say anything. Its more like listen- 


» 


ing. 


Jeremy Hauch’s paintings elicit a 
response that is akin to hearing: like a 
shout in a quiet room, the intensity of the 
colors and ferocity of the brush strokes 
demand attention. The turbulence of his 
paintings seems at odds with the exactitude 
required of his other profession, architec- 
ture. The connection between the two may 
be found in the inspiration for Hauch’s 
career in architecture. As a child, Hauch 
would join his father, “what you could call 
a house-carpenter...a Jack-of-all trades 
when it comes to building,” on the job site 
after school. Hauch now observes, “That 
environment always existed as precision 
and mess, or product and process, simulta- 
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neously. I appreciate 
that as a way of liv- 


ing.” 

Hauch was born 
and raised in Atlanta 
and 
bachelor’s degree in 
studio arts 


received his 


from 
Berry College in 
Georgia in 1996. In 
2005 he received his 
masters of architec- 
ture from the 
College of Design at 
NC State University. 
He now works as an 
architect in Raleigh 
for Vernacular 
Studios, a fashion- 
able new architecture 
firm near downtown 
that specializes in 
residential and 
mixed use developments. Hauch describes 
the firm’s ascetic as follows: 
We respect and admire the rich history of 
our region’s architecture, so we hope to 
address this in light of a modern world. In 
this way our designs will benefit a living 
society by growing out of that which came 
before. We dont see a need to reinvent the 
wheel, only reinterpret and adapt. ... There 
is no shortage of ideas around the office. 
We are all interested in melding building 
and object design with a concern for com- 
munity and the environment. 


Untitled 


It is not surprising that the artist/archi- 
tect also creates sculpture. His paintings 
and sculpture have appeared in solo shows 
at Berry College, Chopin Gallery in 
Pohang, South Korea, and Enoteca Vin in 
Raleigh. Group shows at the Raleigh 
Contemporary Gallery, State’s College of 
Design, and the Fogg Art Museum have 
also included his paintings. Private collec- 
tions in Boston, Atlanta, Seattle, Los 
Angeles, and Raleigh as well as public col- 
lections at NC State, Empire Properties, 
and Berry College own his work. = 


Each quarter, the works of a different contemporary North Carolina artist are displayed 
in the two large storefront windows of the State Bar building. The artworks enhance the 
beauty of the exterior of our building and provide visual interest to pedestrians passing by on 
Fayetteville Street. The State Bar is grateful to Melissa Peden, of Peden Art Consultants, for 


her assistance in selecting appropriate pieces and to the Collector's Gallery (CG), the artists’ 
representative, for arranging this loan program. Readers who want to know more about an 
artist may contact Melissa Peden at 919.829.9096, or Rory Parnell at the CG, 323 Blake 
Street, Raleigh, NC 27601 (919.828.6500). 
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LOLA cUR ORES 


NC IOLTA Has Record Income in 2005 


Financial 

All information on IOLTA income earned 
in 2005 has now been received and recorded. 
Income for 2005 was the highest in NC 
IOLTA history at over $3.9 million. This 
made for a dramatic turnaround from 2004 
when income was under $3 million for the 
first time since 1996. Income improved 
throughout the year. At first, income increas- 
es were mainly due to bank mergers resulting 
in more IOLTA-friendly policies and 
increased numbers of IOLTA accounts. Now 
we are also seeing some improvement in 
interest rates. We are hope that the work we 
are doing to improve policies at participating 
banks and the increases in the Federal Reserve 
interest rate will continue the increase in NC 


IOLTIA income. 


Grants 


For 2006, the trustees are pleased to be 
able to make $3.3 million in grants, 
including increased grants to most contin- 
uing grantees after several years of keeping 
grants flat due to concerns over declining 
income. They also deposited $100,000 
into the Reserve Fund to begin replenish- 
ing that fund after being forced to dip into 
it for the first time (for just under 
$400,000) to make just over $3 million in 
grant awards for 2005. Another $70,000 
was put into reserves to pay matching 
grants for 2006. 


State Funding 

NC IOLTA has been administering the 
state funds provided for legal aid since 
October 2004. The General Assembly pro- 
vides dedicated state funding from court fil- 
ing fees to two legal aid organizations (Legal 
Aid of NC and Pisgah Legal Services) for 
legal representation for indigent persons in 
certain civil matters throughout the state. As 
of October 2004, the General Assembly 
approved additional funds from filing fees for 
three legal aid programs (LANC, Pisgah 
Legal Services, and Legal Aid of Northwest 
NC) to provide legal assistance in domestic 
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violence cases. For cal- 
endar year 2005, just 
under $3 million went 
to legal aid for these 


purposes. 


Future Plans 

The NC IOLTA 
trustees continue to 
work to improve bank 
policies affecting 
IOLTA income and to 
encourage participa- 
tion in NC IOLTA, 
which has increased 
from approximately 
60% to almost 75% of 
eligible attorneys since 


1998. 


New Participants 
Your Interest Does 
Make A Difference! 

Participation in 
IOLTA does not affect 
a lawyer's trust 
account practices and 
never affects the prin- 
cipal balance of the 
account. The partici- 
pating bank calculates 
and remits all accumu- 
lated interest, less service charges, directly to 
IOLTA. Lawyers still retain complete discre- 
tion to determine whether a trust deposit is of 
sufficient size or duration to justify placement 
in a separate interest bearing account for a 
client. 

To learn more about the IOLTA program 
or to become a participant, please call the 
IOLTA office at 919/828-0477. 

Thank you to the following attorneys and 
firms who have joined the NC IOLTA 
Program since January 2006. 

Angel Law Firm, PLLC, Harrisburg 
Armstrong, Charlene Y., Greensboro 
Becton, Marcus E., Durham 


Law Offices of, 


Borden, James M., 
Greensboro 

Botwe, Asi A., Raleigh 
Burke, Raymond A & Associates, Charlotte 
Cabe, Paige C., Sanford 

Carol, Linda, PA, Asheville 

Clarke & Hewlett, PLLC, Morehead City 
Clements, Hill & Ramkaransingh, PLLC, 
Chapel Hill 

Cloud, Navarro & Williams, Charlotte 
Corl Law Firm, PLLC, Clayton 

Curtis, Michael G., Law Office of, 


Swansboro 
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A Profile in Specialization—Garth Dunklin 


AN INTERVIEW 


W LT He DEN DSeEe Mi Unie Nee 


ecently, I had an opportunity to talk with Garth Dunklin, a certified 


specialist in both commercial and residential real property law. Garth 


graduated from the University of North Carolina-Chapel Hill in 


1985 and from the UNC School of Law in 1988. He is currently a 


partner in the firm of Wishart Norris Henninger & Pittman, practicing in Charlotte. 


Garth’s comments on specializing in real property law follow. 


Q: Why did you pursue certification? 

Eleven years ago, right after the certifi- 
cation was established, I realized just how 
specialized the practice area had become. I 
saw certification as a way to validate that 
fact. I’ve always enjoyed the practice of real 
property law, dating back to a summer 
internship through the Morehead program 
in Washington, DC. I did some tax law 
work, which helped solidify my interest in 
real property. My father worked in the real 
estate industry and I had always been fasci- 
nated with his work. When I was inter- 
viewing for my first position, finding a firm 
that worked in real property law was a big 
factor. 

Q: Has certification been helpful to your 
practice? 

Yes, people who are evaluating their 
choice of lawyers use it as a distinguishing 
factor. People who are in the real property 
business appreciate the designation. There 
is a high concentration of specialists in my 
firm. We have seven real property lawyers, 
two of whom aren’ eligible for certification 
yet, and three others are certified specialists. 
The firm is very supportive of the program. 

The certification has also helped further 
my career in a number of ways. I do a lot of 
administrative practice before the Real 
Estate Commission, and I’ve served as an 
expert consultant and witness on numerous 
occasions. Certification is certainly a factor 
in the way I’m perceived in this industry. 
Q: How did you prepare for the examina- 
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tion? 

I hesitate to say this, but I made a con- 
scious choice not to prepare for the exam. 
I felt that the standard of practice was set, 
and that if I were truly a specialist, I 
should not have to study. In order to prac- 
tice at the standard, I should be able to pass 
the exam based on my every-day knowl- 
edge of real property law. 

Q: Was the certification process (exam, 
references, application) valuable to you in 
any way? 

As an applicant, you don’t get to see the 
references, but it is nice to know that they 
must have come back favorably. In the type 
of transactional work that I do, I interact 
with many lawyers, but not in the tradi- 
tional win/lose situations. Knowing that 
other lawyers think highly of your work 
and your knowledge base is heartening. 

Q: What do your clients say about your 
certification? 

Many don’t know about it right away. It is 
on my letterhead and business cards. I do 
occasionally get smart remarks about it, one 
client in particular likes to say “Put on your 
cape, super-lawyer!” In general, my new 
clients are either dissatisfied with other legal 
counsel or are first-time seekers of real proper- 
ty lawyers, so it is important to them in mak- 
ing a decision on counsel. Although in an 
ongoing client relationship, how you handle 
issues on a daily basis is of the highest value. 
Q: Who are your best referral sources? 

My best referral sources are industry 


AGSESIESHILAGN al IDAEROERGHic OuR a Ove 


LAE GAG, SEP IO Dacinn ZaAe TON 


participants. I keep up to date on the busi- 
ness side, which I hope makes me a better 
lawyer. I am also a REALTOR® and a 


CCIM, a certified commercial investment 


member. I teach continuing education 
courses for commercial real estate agents 
and have written chapters for the Real 
Estate Commission. My participation in 
the industry helps keep me up-to-date and 
gives me a profile among my colleagues and 
they refer issues to me on a regular basis. 
Q: How does your certification benefit 
your clients? 

The biggest benefit to my clients comes 
through my devotion to the practice area. 
When I teach throughout the state to com- 
mercial real estate agents I learn so much 
about the impact of the law and current 
regulation on business practices. What they 
see in the market place helps me to enhance 
my understanding of the legal and proce- 
dural issues as well. 

Q: Are there any hot topics in your spe- 
cialty area right now? 

Our firm focuses on providing business 
information as well as legal counsel. We 
work with closely-held businesses and have 
noticed an increase in the number of multi- 
state transactions over the past few years. 
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We also see more title company involve- 
ment, which seems to be a logical progres- 
sion. 

We handle a lot of land use issues these 
days. The plaintiff’s bar in this area has 
grown over the years and there’s more 
opposition to development. Everybody has 
a lawyer these days, which leads to some 
good dialogue and unfortunately some bad 
dialogue. 

Q: How do you stay current in your field? 

On the business side, I stay current 
through teaching and writing articles. In 
preparing the materials, I look for the most 
up-to-date information. I read trade publi- 
cations, sort through a deluge of articles, 
and attend regular continuing legal educa- 
tion courses. 

Q: How do you see the future of special- 
ization? 


IOLTA (cont.) 


Dawson, April G., Graham 

Dearmin, Frank Stephen, Mt. Airy 
Drummond Jr., P. Wayne, Charlotte 
DuBre; Leroy J PLLC} Gasar 

Ellison, Eugene W., Asheville 

Etheridge, David K. PA, Burnsville 
Fapojuwo Law, PLLC, Raleigh 

Fischer Johnson PLLC, Greensboro 
Gaither Jr., James M., Newton 

Gast, Jason, Asheville 

Geoffrion, Matthew C., Tarboro 

Gessler Law Firm, P.C., The, Swansboro 
Goldsmith, James L., Jr., Hendersonville 
Goolsby Law Firm, PLLC, Wilmington 
Gudger & Gudger, PA, Asheville 

Hall & O'Donnell, LLP, Raleigh 

Hall, Patrick C., Law Office of, Statesville 
Havelka, Paulina N., Charlotte 
Hickmon Law, PC, Charlotte 

Hinton, Hewett & Wood, PA, Selma 
Hofer, Ronald L., Law Offices of, 
Mooresville 

Horn & Vosburg, Durham 

Inlow, Richard, Wilmington 

Ishman, Mark W., Law Office of, Raleigh 
Jackson, Andrew M., Clinton 

Johnson Law Office, Hickory 

Johnson, Maura, PLLC, Topsail Beach 
Jolly, David A., Crumpler 

Jones, Jeff D., Waynesville 

Keith, Jason L., PLLC, Raleigh 
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I would like to see it expand. I would 
like to see people wear it as a badge. I am 
disappointed that more real property 
lawyers have not participated in the pro- 
gram. For a long time I was one of only 
three dually certified in Charlotte. I would 
like to see a focus on real property law and 
to increase the sense of pride among the bar 
in this area. 

Q: What would you say to encourage 
other lawyers to pursue certification? 

How the public and others generally 
view a profession or a practice area is often 
a reflection of the value the practitioners 
themselves place on their profession. 
Seeking and maintaining certification 
demonstrates a commitment to the highest 
level of practice; so by expanding the base 
of specialists, we demonstrate that we value 
our profession and our practice area. = 


Kenan Jr., Early C., Burlington 
Kennedy, Christine W., Raleigh 
Marino, Matthew Adam, Matthews 
Massie, Martha C., Greensboro 
Mastrodonato, Sonya W., Rocky Mount 
Meyer Law Offices, PA, Cary 

Millls, Moshera & Associates, Greensboro 
Monteith Jr., Charles E.., Cary 

Moody & Brigham, PLLC, Bryson City 
Nager, A. Bailey, Tryon 

Norwood, Gina L., Law Offices of, 
Waynesville 

Nowlin, Yolanda, Raleigh 

Okwara, Chiege O. Kalu, PA, Charlotte 
Paris III, Bryant Duke, PLLC, Raleigh 
Parker, Vaddrick Q., Durham 

Parry, Davenport & Wisz, Raleigh 
Patterson & Adams, PLLC, Gastonia 


Philipps, Patricia, Mebane 

Plemmons, Brian K., Marion 

Ray, Nancy S., PA., Greenville 

Reeves Law Office, PLLC, Monroe 
Seagroves & Stanback, PLLC, Morrisville 
Seay Law Firm, Wilmington 

Smith, David Curtis & Associates, PLLC, 
Durham 

Smith, Marsh, PA., Southern Pines 
Stanley, Gay Parker, PA, Goldsboro 
Sutphin Law Firm, PLLC, Raleigh 
Tharp, Paul A., Gastonia 

Trott, Jeffrey Alan, Cary 

Unti, Brenda D., Jacksonville 

Vujovic, Rod A., PA, Collettsville 

Wallis Law Firm, PA, Raleigh 

Woltz, Mark H., Durham 

York Law, PLLC, Winston-Salem = 


Bank News 


ft New Banks We are pleased to report the following banks have started participating 
in the NC IOLTA program since the last publication of the Journal 


Mountain Community Bank in Sugar Mountain 


Select Bank & Trust in Greenville 
KS Bank in Kenly 


Adding new banks across the state offers more opportunities for attorneys and firms to 
participate in the IOLTA program. 
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THRE DISCIPLINARY DEPART MERE 


Attorneys Receive Professional Discipline 


Disbarments 

Four attorneys have been disbarred 
recently for misappropriating client or fidu- 
ciary funds. Alamance County attorney 
David L. Harris was disbarred in February 
2006, and Wayne Foushee of Winston- 
Salem and Robert A. Miller of Raleigh were 
disbarred in March 2006. Sherrie Hodges of 
Jefferson surrendered her law license to the 
State Bar Council and was disbarred in April 
2006. 


Suspensions & Stayed Suspensions 

The Disciplinary Hearing Commission 
entered a consent order in March 2006, sus- 
pending the law license of Raleigh attorney 
Georgina Mollick for five years, based upon 
Mollick’s plea of guilty to misprision of a 
felony. 

Two attorneys were disciplined recently 
following their state court convictions for 
possession of cocaine. The Disciplinary 
Hearing Commission suspended the law 
license of Lenoir attorney John C. McNeil 
for three years, and ordered that he may seek 
a stay of the suspension after 15 months pro- 
vided he complies with certain conditions. 
The law license of Randy L. Cartrette of 
Columbus County was suspended for one 
year in January 2006 and the suspension was 
stayed for three years on various conditions. 

David Craft of Asheville was disciplined 
pursuant to a consent order entered by the 
Disciplinary Hearing Commission in March 
2006 following his conviction of three 
counts of DWI, driving while license 
revoked, and direct criminal contempt of 
court. Craft’s law license was suspended for 
one year and the suspension was stayed three 
years on compliance with various conditions. 

Fred C. Moutos was disciplined in 
February 2006 for failing to file federal and 
state income tax returns and failing to pay 
taxes for five years. He also engaged in tech- 
nical trust account rule violations and neg- 
lected a client matter. Moutos’ law license 
was suspended for five years, but he may seek 
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reinstatement after one year provided he 
complies conditions. 
Moutos has practiced in Oxford and 
Durham. 

A Fayetteville attorney who submitted a 


with numerous 


false fee application to a court, neglected sev- 
eral client matters, and illegally possessed 
cocaine has been disciplined pursuant to a 
consent order entered by the Disciplinary 
Hearing Commission in February 2006. 
Allen Rogers’ law license was suspended for 
three years, but he may seek a stay of the last 
two years of the suspension upon proof of 
compliance with a number of conditions. 

Three attorneys who engaged in various 
trust account rule violations were disciplined 
by the Disciplinary Hearing Commission 
recently. The law license of Randal S. Marsh 
of Watagua County was suspended for three 
years and the suspension was stayed upon 
compliance with various conditions. Marsh 
mishandled the assets of a trust for which he 
served as co-trustee by not adequately docu- 
menting a land purchase using trust funds 
and allowing the trust to lend funds to his 
parents without adequate security. He also 
failed to adequately account for funds he 
received and disbursed while acting as an 
attorney for prospective adoptive parents. 
Bounthai Vongxay of Charlotte failed to dis- 
burse closing proceeds in accordance with a 
HUD-1 settlement statement and compiled 
an inaccurate HUD-1, among other viola- 
tions. Vongxay’s law license was suspended 
for three years but he may seek a stay of the 
final two years of the suspension upon com- 
pliance with certain conditions. Raleigh 
attorney Benjamin Brown's law license was 
suspended for two years and the suspension 
was stayed for two years for engaging in tech- 
nical trust account violations that were 
caused, in part, by Brown’s substance addic- 
tion. 

Wake County attorney Frederick R. 
Pierce signed a consent order suspending his 
law license for two years and staying the sus- 
pension for three years on various condi- 
tions. Pierce failed to participate in good 


faith in the Bar’s mandatory fee dispute reso- 
lution program on three occasions, neglected 
client matters, and missed the statute of lim- 
itations in a personal injury case. 


Censures 

The Grievance Committee of the NC 
State Bar censured two attorneys in January 
2006. Nancy Quinn of Greensboro was cen- 
sured for neglecting a client matter, failing to 
respond promptly to a State Bar inquiry, per- 
mitting a paralegal to represent a witness at a 
deposition, and failing to promptly disburse 
trust funds in her possession. Ronald 
Blanchard of Hendersonville was censured 
for collecting an excessive fee in a criminal 
case, failing to communicate with the client, 
and failing to obtain permission of the court 
and the client before permitting a partner to 
complete a case to which Blanchard had 
been appointed by the court. Benson attor- 
ney Donald A. Parker was censured for 
neglecting a client matter, failing to commu- 
nicate with the client, failing to respond to 
the State Bar’s inquiry about the case, and 
failing to comply with a State Bar subpoena. 


Reprimands 

Six North Carolina attorneys were repri- 
manded by the State Bar Grievance 
Committee in January 2006 for misconduct. 
Stuart Popkin of Jacksonville failed to com- 
municate with a client, neglected the client's 
case, engaged in a conflict of interest, and 
failed to provide a full and fair response to a 
State Bar letter of notice. Albemarle attorney 
Samp C. Hopkins Jr. was reprimanded for 
neglecting a client matter and miscalculating 
the applicable statute of limitations. 
Matthew Lilly Jr. of Washington failed to 
participate in the State Bar’s mandatory fee 
dispute resolution program and failed to 
respond to a State Bar letter of notice. 
Raleigh attorney Albert J. Singer was repri- 
manded for misconduct in a number of 
child custody cases, including permitting his 
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TRUST ACCOUNTING 


Bruno’s Top Tips for Tip Top Trust Accounting 


Boy Wee @) IDs IMI iv, 1, i 


*Each quarter, Staff Auditor Bruno 
DeMolli reports to the Ethics Committee on 
his findings while auditing lawyers trust 
accounts during the preceding quarter. The 
purpose of this column is to share Brunos 
observations with the general membership of 
the bar. If there is a question about trust 
accounting that you would like answered, 
please direct your inquiry to “Brunos Tips” 
clo Alice Mine at the State Bar mailing 
address or amine@ncbar.com. 


Frequent Flyers Beware: A Bad 
Procedural Audit Can Result in a 
Grievance File 

Rule .0128(b) of the Discipline and 
Disability Rules of the State Bar, 27 
N.C.A.C. 1B, Section .0100, provides that 
the auditor who performs random proce- 
dural audits 

may report any violation of the Rules of 

Professional Conduct discovered during 

the random audit to the Grievance 

Committee for investigation. The audi- 

tor may allow the attorney a reasonable 

amount of time to correct any proce- 
dural violation in lieu of reporting the 
matter to the Grievance Committee. 

It has been my practice to allow lawyers 
to correct minor technical violations and 
not to report these matters to the 
Grievance Committee for investigation. 
(Serious violations of the trust accounting 
rules are always reported.) However, the 
random audit program of the State Bar is 
now over 20 years old and I regularly re- 
visit the offices of lawyers whom I audited 
in years past. Much to my chagrin, far too 
often I find lawyers violating the same pro- 
visions of the trust accounting rules that 
they violated years ago: e.g., failing to rec- 
oncile on a quarterly basis, failing to main- 
tain the required records, failing to give 
clients annual accountings, etc. Frankly, 
this is very disappointing. 

Instead of giving the habitual offenders 
the opportunity to correct the current vio- 
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lations (and then backslide again), I have 
changed my regular practice. If I return to 
a lawyer's office and find that the lawyer is 
committing the same trust accounting vio- 
lations that he or she committed at the last 
audit, I now routinely report the violations 
to the Grievance Committee. If appropri- 
ate, the Grievance Committee will institute 
an investigation and a grievance file on the 
offending lawyer will be opened. 

The moral of the story is, of course, be 
a habitual complier: put the correct proce- 
dures for trust accounting in place and 
make it a habit to follow them year in and 
year out. 


Retaining Canceled Checks in 
Electronic Format 

Rule 1.15-3(a)(2) requires a lawyer to 
keep all canceled checks for a trust 
account, or digital images thereof, for at 
least six years. Recent audits have revealed 
that lawyers are not asking their depository 
banks to send them the actual canceled 
checks or computer disks containing digi- 
tal images of all of the canceled checks.! In 
lieu of retaining paper checks, a lawyer may 
keep a computer disk containing digital 
images of all canceled checks for the 
required six year period. If a lawyer does 
not keep a computer disk containing digi- 
tal images of all cancelled checks, and the 
lawyer does not keep the paper cancelled 
checks, the lawyer must determine that his 
or her depository bank maintains the 
capacity, for the required six year period, to 
reproduce electronically additional or 
enlarged images of the original instruments 
upon request within a reasonable amount 
of time. 

If a depository bank provides digital 
images of canceled checks but only 
through an on-line Internet service, a 
lawyer may comply with Rule 1.15-3 by 
downloading the images to a computer 
disk and retaining the disk for the required 


six years. In my audits I have observed a 


number of lawyers are failing to routinely 
download the images of cancelled checks, 
thus resulting in incomplete and inade- 
quate compliance with the rule. Please 
remember that the images must be down- 
loaded on a monthly basis and the lawyer is 
responsible for having digital images of all 
cancelled checks. 


Who’s Next? 


Judicial districts randomly selected for 
audit during the second quarter of 2006 
are Judicial District 22 (consisting of 
Alexander, Davison, Davie, and _ Iredell 
Counties) and Judicial District 29 (consist- 
ing of Henderson, McDowell, Polk, 
Rutherford, and Transylvania Counties). ™ 


Endnote 


1. To my knowledge BB&T is the only bank that will 
provide copies of cancelled checks on a computer 


disk. 


Disciplinary Department 
(cont.) 


clients to file false affidavits affirming that 
they were indigent, failing to make manda- 
tory disclosures to the court, and engaging 
in conflicts of interest. Charles Alston of 
Charlotte was reprimanded for failing to 
provide file materials to a client promptly 
upon request and failing to respond to a 
State Bar inquiry. Durham attorney Leroy 
Castle neglected a client matter and failed to 
promptly return the client’s file upon 
request after the conclusion of the represen- 
tation. 


Transfers to Disability Inactive Status 
Robert H. Friend, who is from 

Greensboro, was transferred to disability 

inactive status by consent on January 26, 


2000. = 
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2tTALE BAR OUVUIEOOK 


Should Older Cases Be Forgot 


Bay Lee B@uM Asa LAULNeS REO rRo De lel 


an you remember what you 
were doing on the evening of 
March 15, 1965? I can. Like 
most eleven year old boys liv- 
ing in Burlington in that era, I was watching 
the Andy Griffith Show, just like I did every 
Monday night. The program that night had a 
legal theme, although I didn’ realize it at the 
time. It concerned the Statute of Limitations. 

Deputy Barney Fife, a man known for his 
thoroughness and attention to detail, had 
stumbled across an investigative file from 20 
years before that had never been officially 
closed. An inspection of the yellowing paper- 
work disclosed that two of Mayberry’s leading 
citizens, Floyd Lawson and William Foley, 
had been involved in an altercation in 
Lawson’s barbershop. Foley ended up with a 
bloody nose and swore out a warrant against 
Lawson for assault. Andy Taylor's predecessor 
as sheriff investigated the charge and inter- 
viewed the only disinterested eyewitness, the 
adolescent Goober Pyle, whose mother had 
delivered him to the barbershop shortly before 
the fracas for a “light trim” around his crenel- 
lated beanie. There was no information in the 
file regarding the case’s disposition. The mat- 
ter just seemed to have been forgotten. This 
state of affairs, in retrospect, was an affront to 
Deputy Fife’s sense of procedural decorum 
and a challenge to his forensic skills. Despite 
repeated warnings from Andy that it would be 
a mistake to reopen the case and, perhaps, old 
wounds, Barney could not be dissuaded from 
picking at the scab. He began to work the case 
anew. 

The comic thrust of the show had, of 
course, more to do with the needless turmoil 
engendered by Fife’s insistence that an old 
grievance be resurrected than with the diffi- 
culties of establishing what actually happened 
a couple of decades before. But the point was 
well and humorously made that there is a 
place along most temporal continuums after 
which it just isn’t reasonable to suppose that 
events can be faithfully reconstructed. As it 
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happened, neither Lawson nor Foley could 
recall exactly why they had come to blows. 
Uneven sideburns were conjectured, as was an 
unauthorized application of witch hazel. Both 
were plausible theories, and quite provocative 
in the abstract, but neither were supported by 
credible evidence. And as far as the eyewitness 
was concerned, it was clear from the file that 
young Mr. Pyle was at the critical moment so 
completely engrossed in a comic book, “The 
Monster from Out of Town,” that he failed 
to observe the fateful blow. All he could ever 
specifically recall was Mr. Foley's bloody nose 
and the fact that the monster was indeed a 
stranger to the community. 

Somewhat predictably, Deputy Fife’s insis- 
tence on reliving the whole painful episode 
precipitated hard feelings and led inevitably to 
another punch in the nose. As fate would have 
it, this battery also occurred in Floyd’s 
Barbershop in the presence of Goober Pyle 
who, having attained adulthood but not 
maturity, was again (or still) reading a comic 
book, and missed the action. Thank good- 
ness, Sheriff Taylor ultimately was able to per- 
suade all concerned, except possibly his 
deputy, that it was foolish for old friends to 
fight over what could no longer be remem- 
bered. Armed only with common sense? and 
inadvertent to any statute of limitations, he 
was somehow able to convince Foley and 
Lawson to shake hands and let bygones be 
bygones, thus restoring the aura of good feel- 
ing for which Mayberry was so well known. 
Case closed. 

Nor surprisingly, the State Bar also is from 
time to time called upon to consider cases that 
have some age on them. For example, we 
recently litigated a disciplinary matter against 
a couple of prosecuting attorneys who, in a 
1996 case (not the Gell case), allegedly failed 
to disclose to defense counsel that certain con- 
cessions had been offered to a prosecuting wit- 
ness by the government in exchange for his 
cooperation. Although the State Bar’s lawyers 
filed the complaint as soon as possible after 


the Grievance Committee's finding of proba- 
ble cause, the case was dismissed by the 
Disciplinary Hearing Commission prior to 
trial on the grounds that it was filed after the 
time specified in Rule .0111(e) of the Rules of 
Discipline and Disability, the State Bar's so- 
called “statute of limitations.” Please note that 
no one has suggested that the State Bar's 
lawyers were derelict in any respect. Indeed, as 
was made clear by the very scholarly written 
decision of the DHC’s hearing panel, the peri- 
od of limitation had, in its opinion at least, 
run even before the State Bar became aware of 
the situation. This affirmation of the Bar’s due 
diligence was, however, small comfort in the 
greater scheme of things. As a practical matter, 
serious allegations of misconduct were, 
because of the rule and the ruling, denied trial 
on the merits. On that account, egregious 
behavior may go unpunished. And lawyers 
who have strongly protested their innocence 
may have no meaningful opportunity to 
prove their virtue. The outcome has also pre- 
sented the State Bar's critics with yet another 
opportunity to characterize, or mischaracter- 
ize, depending on your point of view, the Bar's 
handling of a high profile disciplinary case. 
Heedless of the fundamental distinction 
between the State Bar as prosecutor and the 
Disciplinary Hearing Commission as inde- 
pendent tribunal, and dismissive of the sound 
policy underpinnings for statutes or rules of 
repose, it has been loudly suggested by some 
in the media that the “State Bar” has let the 
accused lawyers off on a “technicality.” We're 
pleading not guilty on that one. 

My primary purpose here, though, is not 
to debate the soundness of the DHC’s deci- 
sion or to complain about the Fourth Estate. 
The State Bar has filed an appeal challenging 
the hearing panel’s construction of the rule 
and we'll know in the fullness of time whether 
weve been properly hoisted on our own 
petard. As far as the media is concerned, well, 
we have, in the words of the late Ricky 
Ricardo, simply got some “splainin” to do. 
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What I really want you to know is this: the 
Issues Committee of the State Bar is currently 
studying whether disciplinary cases ought to 
be subject to a rule of limitations. And, if so, 
how long should the period of limitations be? 
And when should it accrue? You know, we 
haven't always had such a rule. Until 1994, 
lawyers in North Carolina were at least theo- 
retically responsible for their misdeeds in per- 
petuity. We never tried anything prehistoric, 
but lawyers were occasionally called to 
account for fairly old behavior. If my own 
somewhat unreliable memory serves, when 
the Bar Council adopted the current rule, it 
was animated by the sort of policy concerns 
that have traditionally justified statutes of 
repose. With the passing of time, evidence is 
lost, events are forgotten, files are destroyed4 
and witnesses become unavailable. As a mat- 
ter of fairness it was thought to be unreason- 
able to require a person to defend himself or 
herself long after the events in question 
occurred or were discovered. This is basically 
why virtually all civil actions, and many crim- 
inal offenses, are subject to statutes or rules of 
limitation. As far as the State Bar is concerned, 
there are also questions of resource allocation. 
It may be that chasing aging rabbits is a luxu- 
ry we cant afford. It is rather expensive and 
time consuming to investigate old cases and 
the supply of fresh grievances demanding our 
immediate attention is always increasing. 

Of course, there’s a case to be made for not 
having such a rule, and a great many regula- 
tory agencies dont have one. In North 
Carolina, for instance, neither the Medical 
Board nor the Dental Board, has a rule of lim- 
itations. A bad molar can, therefore, echo? in 
eternity. And, interestingly, the various State 
Bars, and their functional equivalents across 
the country, are split on the subject. Eighteen 
jurisdictions appear to have rules of limita- 
tion. Thirty-one do not. Evidently, the major- 
ity believe that ethical transgressions can be so 
significant and so indicative of persistent char- 
acter problems that lawyers ought to be pre- 
sumed perennially accountable. To the extent 
that considerations of fairness might suggest 
that it would be unjust to prosecute particular 
disciplinary cases, those matters can be culled 
at the investigative stage or dismissed prior to 
trial where established equitable doctrines, 
such as laches, are applicable. In any event it 
seems clear that a comprehensive rule of limi- 
tations, though beguiling in its finality and 
fairness, may in some situations appear to 
immunize a bad lawyer and place the com- 
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munity at risk. 

Since self-regulation must be credible reg- 
ulation, we must appreciate that this impor- 
tant policy question is necessarily also an 
important public relations question. In this 
connection, it is also worth noting that the 
council recently authorized a modest appro- 
priation to support the retention of a media 
consultant for the State Bar. Any sentient 
observer of our state's legal landscape will 
have noticed that the Bar has been the subject 
of a fair amount of negative publicity during 
the past couple of years. Some of the criticism 
may have been justified, much was not. But, 
be that as it may, it is obvious that our public 
responses, and our silences, have not always 
been helpful. Frankly, it’s not easy to know 
when to write a letter to the editor, or hold a 
press conference, or risk appearing defensive 
by defending something that’s perfectly 
defensible. It’s even hard to know exactly how 
to go about making sure that reporters and 
their editors understand some of the most 
basic aspects of our world and our work; 
things like the difference between the Bar 
Association and the State Bar, the difference 
between the State Bar and the Disciplinary 
Hearing Commission, and the difference 
between mere technicalities and fundamental 
rules. The State Bar’s leadership understands 
that it must do a better job of explaining 
what we do, what we're doing, and what 
weve done, not so much to shape public 
opinion, but to make sure that we're not mis- 


understood. We look forward to explaining 
ourselves better, with a little professional help. 

One of the last things that happened on 
the Andy Griffith Show on March 15, 1965, 
was an actual assault. Somebody finally 
punched Barney Fife in the nose, as a reward 
for his officiousness. I was an eyewitness. As 
far as I know, no one has ever been charged 
with the crime. For a long time I thought that 
the district attorney in Mt. Pilot ought to 
indict someone, there being no statute of lim- 
itations in fictional North Carolina, but now 
I’m not so sure. The victim died last month— 
I suspect with forgiveness in his heart, and a 
much more humane philosophy of sheriffin’ 
than he had years ago. There were also rumors 
of a reconciling handshake. To tell you the 
truth, I can't see that any good purpose would 
be served by a trial and, besides, I’m not sure 
I can clearly remember seeing the punch. | 
may have been reading a comic book at the 
time. 


L. Thomas Lunsford II is the executive 
director of the North Carolina State Bar. 


Endnotes 
1. And Never Brought to Mind? 
2. Later the subject of a feature film of the same name. 


3. Andy Taylor seldom carried a gun. He was widely 
known as the “Sheriff Without a Gun.” 

4. The State Bar only requires that files be kept for six 
years after cases are closed. 


5. Or ache. 
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Rue AM BN DOME ON 7S 


Amendments Approved by the North Carolina 


Supreme Court 


At a conference on March 2, 2006, the 
North Carolina Supreme Court approved 
the following amendments to the rules of 


the North Carolina State Bar: 


Discipline and Disability Rules 

27 ANG:A. Ge 1 ByaeSection © 20:100; 
Discipline and Disability of Attorneys 

The amendments extend the time with- 
in which the initial date of a disciplinary 
hearing may be set, widen the window of 
available dates for a hearing, and make the 
effective date for an order of disbarment for 
a surrender of a law license to the 
Disciplinary Hearing Commission consis- 
tent with the effective date for such an order 
upon surrender of a law license to the coun- 
cil. 


CLE Rules 

27 N.C.A.C. 1D, Section .1500, Rules 
Governing the Administration of the 
Continuing Legal Education Program 

Section .1600, Regulations Governing 
the Administration of the Continuing Legal 
Education Program 

The amendments allow members until 
July 31 of the current year to reopen and 
adjust their official CLE records for the 
prior year provided good cause is shown. 
The amendments also clarify that there is a 


minimum registration requirement for 
accreditation of a prerecorded CLE program 
and reduce the number of required regis- 
trants for such a program from five to three. 


Social Security Disability Law 


Specialty 
7 WIC INIG. UD: Syacisorn, -A7SKX0),. 
Certification Standards for the Social 


Security Disability Law Specialty 

The standards for certification in the 
new specialty of Social Security disability 
law are comparable to the standards for the 
other areas of specialty certification. 


The Plan for Certification of Paralegals 


Dim NE @ Ac Gre liGaae Section ma OOO: 
Certification of Paralegals 
Section .0200, Rules Governing 


Continuing Paralegal Education 

The amendments flesh-out the Plan for 
Certification of Paralegals by, among other 
things, providing a procedure whereby para- 
legals serving on the board and on the certi- 
fication committee may themselves be certi- 
fied; permitting the board, with the 
approval of the council, to set and waive 
fees; and clarifying the requirements and the 
procedure for the board’s determination that 
an educational program is a “qualified para- 
legal studies program.” 


Registration of Attorneys Appearing 
Pro Hac Vice 

27 AN: GA‘ CrolD eeSection aego00; 
Procedures for Administrative Committee 

27 ON. GA. Coe lH oSection e000: 
Registration Procedure 

The amendments require the filing of a 
registration statement on behalf of anyone 
admitted to practice in a North Carolina 
court or administrative agency pro hac vice. 
The North Carolina bar member who is 
associated on the matter pursuant to G.S. 
84-4.1 must file the registration statement, 
and failure to file in a timely manner is 
grounds for administrative suspension. 


Rules of Professional Conduct, Rule 
1.13, Organization as Client 

27a Ni Cree ailiise 
Professional Conduct 

The amendments to Rule 1.13 establish 
when an organization’s lawyer must report 
misconduct of the organization’s con- 
stituents to higher authorities within the 
organization and clarify that a lawyer 1s 
allowed to disclose confidential corporate 
information only to the extent permitted by 
the existing exceptions to the duty of confi- 
dentiality in Rule 1.6. 


Rules of 


Amendments to Be Transmitted to the Supreme Court 


At its meeting on October 21, 2005, 
the council voted to send amendments to 
Rule 3.4, Fairness to Opposing Party and 
Rule 3.8, Special 
Responsibilities of a Prosecutor, of the Rules 
of Professional Conduct to the North 
Carolina Supreme Court for final approval. 
(The amendment to Rule 3.8 is described 


below.) The amendments were scheduled 


Counsel, and 
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for transmission to the court following the 
meeting of the council on January 20, 
2006. At that meeting, however, the coun- 
cil received a number of comments on the 
amendment of Rule 3.4 and proposed a 
new paragraph in the comment to Rule 3.4 
which was published following the January 
meeting. Additional comments were 
received after publication of the proposed 


comment. In response, the council has pro- 
posed a substitute amendment to Rule 3.4 
and approved its publication for comment 
this quarter. (See “Proposed Amendments” 
section below.) While the council contin- 
ues its consideration of the proposed 
amendments to Rule 3.4, the amendment 
of Rules 3.8 will not be sent to the 
Supreme Court for approval. It is antici- 
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pated that the amendments to Rule 3.4 
and to Rule 3.8 will be sent to the Supreme 
Court for consideration following the 
Council’s meeting in July, 2006. 


Rules of Professional Conduct, Rule 
3.8, Special Responsibilities of a 
Prosecutor 


Dim AG wes “thew -Ralesy of 
Professional Conduct 

The amendment to Rule 3.8(d) requires 
a prosecutor to make “reasonably diligent 
inquiry” prior to making timely disclosure 
of all evidence or information that must be 
disclosed pursuant to law. 


the Supreme Court 


At its meeting on April 21, 2006, the 
council voted to adopt the following 
amendments for transmission to the North 
Carolina Supreme Court for approval. 


Amendments to Discipline and 
Disability Rules 

2 foam NC ARG web, section) «0100; 
Discipline and Disability of Attorneys 

The amendments to the rule governing 
the issuance of subpoenas for cause audit 
identify certain circumstances that are 
believed to constitute reasonable cause to 
support the issuance of such subpoenas. 


Amendments to Rules Governing the 
Lawyer Assistance Program 

27 N.C.A.C. 1D, Section .0600, Rules 
Governing the Lawyer Assistance Program 

The amendments provide for the 
appointment of the dean of a North 
Carolina law school as an ex officio member 
of the LAP board and delete Rule .0614 
which authorized the board to file a griev- 


At its meeting on April 21, 2006, the 
council voted to publish the following pro- 
posed rule amendments for comment from 
the members of the bar. 


Proposed Amendments to the Rule 
on Standing Committees of the 
Council 

Dime NE Cee Gare Sections. 07.00) 
Standing Committees of the Council 
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ance under certain circumstances. 


Amendments to Procedures for the 
Administrative Committee 

27 N.C.A.C. 1D, Rules of the Standing 
Committees of the North Carolina State 
Bar Section .0900 Procedures for 
Administrative Committee 

To preserve the 30-day grace period 
within which a member may pay dues with- 
out detrimental effect after being served 
with a suspension order for failure to pay, 
the amendments make a suspension order 
effective 30 days after proof of service on 
the member. 


Amendments to the Plan of Legal 
Specialization 

27 N.C.A.C. 1D, Section .1700, The 
Plan of Legal Specialization, 

Section .1800, Hearing and Appeal 
Rules of the Board of Legal Specialization 

Section .2200, Certification Standards 
for the Bankruptcy Law Specialty 


lens 


The Executive Committee of the State 
Bar Council is currently responsible for 
superintending the State Bar’s financial 
activities, including the annual audit. The 
State Bar’s auditor recommended that a 
separate committee be established to 
ensure an adequate level of supervision, 
particularly insofar as the audit is con- 
cerned. The proposed new standing com- 
mittee, known as the Finance and Audit 


The Process 


Proposed amendments to the Rules | 
and Regulations of the North Carolina 
_ State Bar are published for comment in | 
| the Journal. They are considered for 
| adoption by the council at the succeed- | 


—| ing quarterly meeting. If adopted, they | 


| are submitted to the North Carolina | 
Gourctawtor 


approval. 
| Amendments become effective upon | 
| approval by the court. Unless otherwise | 
noted, proposed additions to rules are | 
| printed in bold and underlined, dele- | 


| Supreme 


| tions are interlined. 


The amendments allow the Board of Legal 
Specialization to enter into confederations 
with ABA-accredited national certifying 
organizations in regard to the administra- 
tion of written examinations in specialty 
practice areas controlled by federal law. 


Amendments to the Rules of 
Professional Conduct 

27 N.C.A.C. 2, Rules of Professional 
Conduct 

Rule 0.1, Preamble: 
Professional Responsibilities 

Rule 7.3, Direct Contact with Potential 
Clients 

A new paragraph in the preamble elabo- 


A Lawyer’s 


rates upon a lawyer's professional responsi- 
bilities toward other lawyers. The amend- 
ments to Rule 7.3 clarify how the advertis- 
ing disclosure must appear on targeted 
direct mail letters. 


Committee, will be appointed by the pres- 
ident and report to the executive commit- 
tee on a quarterly basis. 

.0701 and 
Boards 

(a) Standing Committees.... 

(1) Executive Committee. It shall be 

the duty of the Executive Committee to 


eeepatteche booted rarer} teesicts 


Standing Committees 
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Barto receive reports and recommen- 
dations from standing committees, 
boards, 


nominate individuals for appointments 


and special committees; to 


made by the council; to make long 
range plans for the State Bar; and to 
perform such other duties and consider 
such other matters as the council or the 
president may designate. 


(9) Finance and Audit Committee. It 
shall be the duty of the Finance and 
Audit Committee to superintend 
annually the preparation of the State 
Bar’s operational budget and to make 
recommendations to the Executive 
Committee concerning that budget 
and the budgets for the boards listed in 
subsection (b) below; to make recom- 
mendations to the Executive 
Committee regarding the State Bar's 
financial policies; to examine the 
financial records of the State Bar at 
each regular meeting of the council 
and report its findings to the Executive 
Committee; to recommend to the 
Executive Committee annually the 
retention of an independent auditor; 
to direct the work of the independent 
auditor in accordance with the policies 
and procedures adopted by the council 


and the state auditor; and to review the 
results of the annual audit and make 


recommendations concerning _ the 
audit to the Executive Committee. 


Proposed Amendments to Rule on 
CLE Teaching Credit 

2 NGA. Gl Dies Sectione-1600, 
Regulations Governing the Administration 
of the Continuing Legal Education 
Program 

The 
Education recommended amendments to 
Rule .1605 of the rules governing the CLE 
Program to provide CLE credit for teach- 
ing the following: continuing paralegal 


Board of Continuing Legal 


education courses; law courses at new 
North Carolina law schools that are seek- 
ing ABA accreditation; and courses at an 
ABA approved paralegal school or pro- 
gram. The proposed amendments also 
increase the number of CLE credits award- 
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ed for teaching at an ABA accredited law 
school, and use the same formula to calcu- 
late the CLE credit awarded for teaching at 
a new law school or at a paralegal school. 


.1605 Computation of Credit 

(a) Computation Formula ... 

(c) Teaching - As a contribution to pro- 
fessionalism, credit may be earned for 
teaching in an approved continuing legal 


education activity or a continuing parale- 
gal education activity held in North 
Carolina_and_ approved pursuant _to 
Section .0200 of Subchapter G of these 
rules. Presentations accompanied by thor- 
ough, high quality, readable, and carefully 
prepared written materials will qualify for 
CLE credit on the basis of three hours of 


credit for each thirty minutes of presenta- 


tion. Repeat presentations qualify for one- 
half of the credits available for the initial 
presentation. For example, an initial pres- 
entation of 45 minutes would qualify for 
4.5 hours of credit. 
(d) Teaching at-e—baw—Sekee! Law 
Courses 
(1) Law School Courses. If a mem- 
ber is not a full-time teacher at a law 
school in North Carolina who is eligible 
for the exemption in Rule .1517(b) of 
this subchapter, the member may earn 
uptet2heuesof CLE credit for teach- 
ing courses at an ABA accredited law 
school. A member may also earn CLE 
credit by teaching courses _at_a law 
school licensed by the Board _of 
Governors of the University of North 
Carolina provided the law school is 
actively seeking accreditation from the 
ABA. If ABA accreditation is not 
obtained by a law school so licensed 
within three years of the commence- 
ment of classes, CLE credit will no 


longer be granted for teaching courses 
at the school. 
(2) Courses at Paralegal Schools or 
Programs. Effective January 1, 2006, a 
member may earn CLE credit by 
teaching paralegal or substantive law 
courses at an ABA approved paralegal 
school or program. 
(3) Credit Hours. Credit for teach- 
ing courses described Rule 
.1605(d)(1) and (2) ea may _be 
earned without regard to whether the 


course is taught on-line or in a class- 
room. FreheteretHeetedit thet be 


Lf rey ee \ 


awarded teeta sehooteotrse tatteht 
by-themembet Credit will be calculat- 
ed according to the following formula: 

3.5 Hours of CLE credit for every 


quarter hour assigned to the course 


by the education institution, or 

5.0 Hours of CLE credit for every 
semester hour assigned to the course 
by the education institution. 

(For example: a _3-semester_hour 


course will qualify for 15 hours of 
CLE credit). FwehersefChE-ered- 
peorbeteettedttetete tet ote 
inet \ led Rae 


(4) Other Requirements. The mem- 


ber shall also complete the requirements 
set forth in Rule .1518(b) of this sub- 
chapter. 


Proposed Amendments to the Rules 
of Professional Conduct 

27 N.C.A.C. 2, Rules of Professional 
Conduct 

Amendments to three provisions of the 
Rules of Professional Conduct are proposed. 
The proposed amendments to Rule 1.17, 
Sale of a Law Practice, permit a sole practi- 
tioner to sell his or her practice and open a 
new practice provided the seller’s new law 
office is at least 100 miles away from the 
practice that was sold. The proposed amend- 
ments also allow the seller to work for the 
purchaser or provide pro bono representa- 
tion to indigents and family members. 

Proposed amendments to paragraph 
(d), on pretrial discovery, of Rule 3.4, 
Fairness to Opposing Party and Counsel, 
were originally published last summer and, 
at the October meeting, the council voted 
to send the amended rule to the Supreme 
Court for final approval. However, com- 
ments received prior to the January meet- 
ing led the council to propose a clarifying 
amendment to the comment to the rule 
which was published in January. This pro- 
posal also received considerable comment 
from members of the bar. At the April 
meeting, the council voted to revise the 
proposed amendment to the text of Rule 
3.4 but to retain the proposed amendment 
to the comment. The proposed amend- 
ments no longer specify that a lawyer must 
make “reasonably diligent inquiry” when 
complying with a discovery request but do 
prohibit a lawyer from failing to disclose 
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evidence or information that the lawyer 
knew, or should have known, was subject 
to disclosure. 

Amendments to Rule 5.5, Unauthorized 
Practice of Law, are also proposed. The 
amendments would permit an applicant 
for admission to the North Carolina State 
Bar by comity to engage in practice under 
certain conditions. 


Rule 1.17, Sale of a Law Practice 

A lawyer or a law firm may sell or pur- 
chase a law practice, or an area of law prac- 
tice, including good will, if the following 
conditions are satisfied: 

(a) The seller ceases to engage in the pri- 
vate practice of law, or in the area of prac- 
tice that has been sold, from an office that 


is within a one-hundred (100) mile radius 
of the purchased law practice #+—Nerek 
Careline, except the seller may work for 
the purchaser as an independent contrac- 
tor and may provide legal representation 
at_no charge to indigent persons or to 


members of the seller’s family; 
(b) The entire practice, or the entire 


area of practice, is sold to one or more 
lawyers or law firms; 
(c) 


Comment 


Termination of Practice by the Seller 

[2] The requirement that all of the pri- 
vate practice be sold is satisfied if the seller 
in good faith makes the entire practice 
available for sale to the purchasers. The fact 
that a number of the seller’s clients decide 
not to be represented by the purchasers but 
take their matters elsewhere, therefore, 
does not result in a violation. Return to 
private practice as a result of an unantici- 
pated change in circumstances does not 
necessarily result in a violation. For exam- 
ple, a lawyer who has sold the practice to 
accept an appointment to judicial office 
does not violate the requirement that the 
sale be attendant to cessation of practice if 
the lawyer later resumes private practice 
upon being defeated in a contested or a 
retention election for the office. 

[3] The requirement that the seller cease 
to engage in the private practice of law does 


not prohibit employment as an independ- 


ent_contract_ lawyer for the purchaser. 
Permitting the seller to continue to work 
for the practice will assist in the smooth 
transition of cases and will provide men- 
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toring to new lawyers. The requirement 
that the seller cease private practice also 


does not prohibit employment as a lawyer 
on the staff of a public agency or a legal 


services entity that provides legal services 
to the poor, or as in-house counsel to a 


business. Similarly, the Rule allows the 
seller to provide pro bono representation 
to indigent persons on his own initiative 
and _to provide legal representation to 


family members without charge. 
[4] The Rule permits a sale attendant 


upon retirement—trom discontinuing the 


private practice of law from an office that 


is within a one-hundred (100) mile radius 


of the purchased practice. t#—Netth 
Careline. Its provisions, therefore, accom- 


modate the lawyer who sells the practice 


upon the occasion of moving to another 


part of North Carolina or to another state. 


Rule 3.4, Fairness to Opposing Party 
and Counsel 
[Ed. Note: Bold, underlined text was 
approved at the October 2005 meeting of 
the council. Bold, underlined, and inter- 
lined text was withdrawn by the council at 
its April 2006 meeting. Bold text without 
underlines was first proposed at the 
January 2006 meeting of the council. Bold, 
underlined text in italics was approved for 
publication at the April meeting of the 
council. ] 
A lawyer shall not: 
(aja 
(c) knowingly disobey or advise a client 
or any other person to disobey an obliga- 
tion under the rules of a tribunal, except a 
lawyer acting in good faith may take 
appropriate steps to test the validity of such 
an obligation; 
(d) in pretrial procedure, 
(1) =make a 
request, ef 
(2) fail to make a reasonably diligent 
effort to comply with a legally proper dis- 
covery request by an opposing party or 
3) af bhy-dili eva 
bil eee eae Lied 
id wf : r i 


ble-law-rtules-of procedtre-or- evidence; 
er-—court—epiniens—fail to disclose _evi- 
dence _or information that the lawyer 
knew, or reasonably should have known, 
was subject to disclosure under applica- 


ble law, rules of procedure or evidence 


frivolous discovery 


Comments 


The State Bar welcomes your com- 
ments regarding proposed amendments 
to the rules. Please send a written 
response to L. Thomas Lunsford II, The 
North Carolina State Bar, PO Box 
25908, Raleigh, NC 27611. 


or court opinions; 


Comment 


Paragraph (d) makes it clear that a lawyer 
must be reasonably diligent in making 
inquiry of the client, or third party, about 
information or documents responsive to 
discovery requests or disclosure require- 
ments arising from statutory law, rules of 
procedure, or caselaw. “Reasonably” is 
defined in Rule 0.1, Terminology, as 
meaning “conduct of a reasonably pru- 
dent and competent lawyer.” Rule 0.1(i). 
When responding to a discovery request 
or disclosure requirement, a lawyer must 
act in good faith. The lawyer should 
impress upon the client the importance 
of making a thorough search of the 
client’s records and responding honestly. 
If the lawyer has reason to believe that a 
client has not been forthcoming, the 
lawyer may not rely solely upon the 
client’s assertion that the response is 
truthful or complete. 
[Renumbering remaining paragraphs. ] 


Rule 5.5, Unauthorized Practice of Law 

(a) A lawyer shall not practice law in a 
jurisdiction where doing so violates the 
regulation of the legal profession in that 
jurisdiction. 

(bye 


(c) A lawyer admitted to practice in 


GONE VEDYO NELAG Ex 8 
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Committee Permits Disbursement in Reliance on Trust 


Account Bank's Funding Schedule 


Council Actions 

Ata meeting on April 21, 2006, the State 
Bar Council adopted the opinions summa- 
rized below upon the recommendation of 
the Ethics Committee. 

2005 Formal Ethics Opinion 4 

Disclosure of Confidences of Parent 
Seeking Representation for Minor 

Opinion rules that absent consent to dis- 
close from the parent, a lawyer may not 
reveal confidences received from a parent 
seeking representation of a minor. 


2006 Formal Ethics Opinion 1 


Withholding Information from 
Employer at Direction of Workers’ 
Compensation Carrier in Joint 
Representation 


Opinion rules that a lawyer who repre- 
sents the employer and its workers’ compen- 
sation carrier must share the case evaluation, 
litigation plan, and other information with 
both clients unless the clients give informed 
consent to withhold such information. 


2006 Formal Ethics Opinion 2 

Referring Client to a _ Financing 
Company 

Opinion rules that a lawyer may only 
refer a client to a financing company if cer- 
tain conditions are met. 


2006 Formal Ethics Opinion 5 

County Tax Attorney Purchasing 
Property at Tax Foreclosure Sale 

Opinion rules that the county tax attor- 
ney may not bid at a tax foreclosure sale of 


real property. 


2006 Formal Ethics Opinion 6 

Requirements for Extraneous Statements 
on Envelope of Solicitation Letter 

Opinion rules that a lawyer may put 
extraneous statements on the envelope of a 
solicitation letter provided the statements 
do not mislead the recipient and the font 
used for the statements is smaller than the 


a2 


font used for the advertising disclaimer 


required by Rule 7.3(c). 


Ethics Committee Actions 

At its meeting on April 20, 2006, the 
committee agreed that Proposed 2005 
FEO 5, Communications with Government 
Entity Represented by Counsel, and Proposed 
2006 FEO 4, Participation in Prepaid Legal 
Service Plan, should be revised. Both 
revised proposed opinions are published 
below. The committee also agreed that 
Proposed 2006 FEO 3, Representation in 
Purchase of Foreclosed Property, and 
Proposed 2006 FEO 7, Participation in a 
For-Profit Networking Organization, should 
be studied by subcommittees for another 
quarter. New opinions proposed by the 
committee appear below. The comments of 
readers are welcomed. 


Proposed 2005 Formal Ethics Opinion 
5 (Revised) 
Communications with Government 
Entity Represented by Counsel 
April 20, 2006 

Proposed opinion explores the extent to 
which a lawyer may communicate with 
employees or officials of a represented govern- 
ment entity. 


Inquiry #1: 

Attorney A represents a former employee 
of County in an employment dispute with 
County. County Attorney is a full-time 
employee of County. Attorney A has had no 
communications with County Attorney on 
this particular matter. However, County 
Attorney has defended County in other 
employment litigation brought by Attorney 
A in the past. In prior employment litiga- 
tion cases, County Attorney asked Attorney 
A that communications with senior county 
staff, such as the county manager and 
department heads, concerning litigation or 
threatened litigation against County, be 
directed to County Attorney. Attorney A 


Rules, Procedure, 
Comments 


All opinions of the Ethics 
Committee are predicated upon the 
Rules of Professional Conduct as revised 
effective March 1, 2003, and thereafter 
amended, and referred to herein as the 
Rules of Professional Conduct (2003). 
The proposed opinions are issued pur- 
suant to the “Procedures for Ruling on 
Questions of Legal Ethics.” 27 
N.C.A.C. ID, Sect .0100. Any interest- 
ed person or group may submit a writ- 
ten comment or request to be heard 
concerning a proposed opinion. Any 
such request should be directed to the 
Ethics Committee at PO Box 25908, 
Raleigh, NC 27611, prior to the next 
meeting of the committee in July 2006. 


Captions and 
Headnotes 


A caption and a short description of 


each of the proposed opinions precedes 
the statement of the inquiry. The cap- 
tions and descriptions are provided as 
research aids and are not official state- 
ments of the Ethics Committee or the 


council. 


now wants to write a letter to County's 
human resources director and the county 
manager on behalf of his current client, 
threatening litigation if the employment 
matter is not settled. 

May Attorney A address his letter 
directly to the human resources director 
and the county manager under these cir- 
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Public Information 


The Ethics Committee’s meetings are 
public, and materials submitted for con- 
sideration are generally NOT held in 
confidence. Persons submitting requests 
for advice are cautioned that inquiries 
should not disclose client confidences or 
sensitive information that is not neces- 
sary to the resolution of the ethical ques- 
tions presented. 


cumstances? 


Opinion #1: 

No. Under Rule 4.2(a), “a lawyer shall 
not communicate about the subject of the 
representation with a person the lawyer 
knows to be represented by another lawyer 
in the matter, unless the lawyer has the con- 
sent of the other lawyer, or is authorized to 
do so by law or court order.” Rule 4.2(a) 
prohibits direct communications with rep- 
resented persons even prior to the com- 
mencement of formal proceedings. See Rule 
4.2, cmt. [6]. Notwithstanding this general 
rule, there is some authority that the Rule 
4.2(a) prohibition should only apply to 
communications with a government agency 
or employee if the communication relates to 
negotiation or litigation of a specific claim 
of a client. We agree. 

The Restatement of the Law Governing 
Lawyers § 101(2) (2000) “permits direct 
lawyer contact with a government officer or 
employee except when the governmental 
client is represented with respect to negotia- 
tion or litigation of a specific claim....” 
Routine communications on general policy 
issues or administrative matters would not 
require prior approval from government 
counsel. The rationale for this partial excep- 
tion is that the limitations on communica- 
tions under Rule 4.2(a) should be confined 
to those instances where the government 
stands in a position analogous to a private 
litigant or any other private organizational 
party. Under these circumstances, the gov- 
ernment agency or official should be pro- 
tected because the opportunity for abuse is 
clear. Additionally, if Rule 4.2(a) were 
applied broadly to cover all communica- 
tions with government employees, “any 
matter disputed with the governmental 
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agency could be pursued with safety only 
through the agency’s lawyer[,]” which 
would “compromise the public interest in 
facilitating direct communication between 
representatives of citizens and government 
officials Restatement of the Law 
Governing Lawyers § 101, cmt. b., p. 102 
(2000). 

Because Attorney A’s proposed letter to 
County’s employees concerns a_ specific 
claim and threatens litigation, Rule 4.2(a) 
applies to this communication. The ques- 
tion then becomes, if Rule 4.2(a) applies, to 
which employees does the anti-contact pro- 
tection of the rule extend? 

Even when a lawyer knows an organiza- 
tion is represented in a particular matter, 
Rule 4.2(a) does not restrict access to all 
employees of the represented organization. 
See e.g, 97 FEO 2 and 99 FEO 10 (delin- 
eating which employees of a represented 
organization are protected under Rule 4.2). 
Counsel for an organization, be it a corpo- 
ration or government agency, may not uni- 
laterally claim to represent all of the organi- 
zation’s employees on current or future mat- 
maneuver. See 


terscdse-a Strategic 


“Communications with Person Represented 


by Counsel,” Practice Guide, Lawyers’ 


Manual on Professional Conduct 71:301 
(2004) (list of cases and authorities rejecting 
counsel’s right to assert blanket representa- 
tion of organization’s constituents). The 
rule’s protections extend only to those 
employees who should be considered the 
lawyer's clients either because of the author- 
ity they have within the organization or 
their degree of involvement or participation 
in the legal representation of the matter. See 
Dp FEO; 99 FEO 0: 
In the case of a represented organization, 
this Rule prohibits communications with 
a constituent of the organization who 
supervises, directs, or consults with the 
organization’s lawyer concerning the 
matter or has authority to obligate the 
organization with respect to the matter 
or whose act or omission in connection 
with the matter may be imputed to the 
organization for purposes of civil or 
criminal liability. It also prohibits com- 
munications with any constituent of the 
organization, regardless of position or 
level of authority, who is participating or 
participated substantially in the legal rep- 
resentation of the matter. 


Rule 4.2, cmt. [9]. 


The protections under Rule 4.2(a) only 
extend to County Manager and department 
heads if, with respect to this employment 
matter, 1) they supervise, direct, or consult 
with County Attorney, 2) they can bind or 
obligate County as to its position in litiga- 
tion or settlement, 3) their acts or omissions 
are at issue in the litigation, or 4) they have 
participated substantially in the legal repre- 
sentation of County. Because it is likely that 
the human resources director and the coun- 
ty manager fall within one or more of these 
categories in an employment dispute, and 
because Attorney A should have known that 
County Attorney represented County on 
this matter, Attorney A must obtain consent 
from County Attorney before communicat- 
ing a threat of litigation directly to County 
Manager and Human Resources Director. 
To the extent this opinion conflicts with 
RPC 67 and RPC 132, they are hereby 


overruled. 


Inquiry #2: 

Even when a government entity is repre- 
sented under Rule 4.2(a), Rule 4.2(b) per- 
mits direct contact with elected officials 
under certain circumstances. Attorney A 
gives written notice stating that he intends 
to contact members of the elected Board of 
County Commissioners, but does not spec- 
ify if he will be addressing them in session, 
or individually. Nor does the letter state 
when he intends to contact them. When 
called by County Attorney for clarification 
on these points, Attorney A acknowledges 
that these details are absent, but contends 
the notice is still sufficient. 

Is the “adequate notice” requirement of 
Rule 4.2(b)(2) met under these circum- 
stances? 


Opinion #2: 

No. Under Rule 4.2(b), in representing a 
client who has a dispute with a represented 
government agency or body, a lawyer may 
communicate orally about the subject of the 
representation with elected officials who 
have authority over such government 
agency or body so long as the lawyer gives 
“adequate notice to opposing counsel.” 
Adequate notice should be meaningful 
notice: that is, sufficient information for 
opposing counsel to act on it to protect the 
client’s interests. The time and place of the 
intended oral communication with the 
elected official must be included as well as 


Se) 


the identity of the elected official or officials 
to whom the communication will be direct- 
ed. Notice must also be reasonable and give 
opposing counsel enough time to act on it 
and be present if he so chooses. 


Inquiry #3: 

Attorney A appears at a public meeting 
of the elected Board of County 
Commissioners. Prior to the board meeting, 
Attorney A approaches a member of the 
board to tell him that he is there to advise 
the board of a grave injustice that has been 
done to his client, and that County 
Attorney is trying to prevent Attorney A 
from bringing this matter to the board’s 
attention. 

Does this communication with an elect- 


ed board member violate Rule 4.2(b)? 


Opinion #3: 

Yes. Pursuant to Rule 4.2(b), a commu- 
nication with an elected official may only 
occur under the following circumstances: 1) 
in writing, if a copy is promptly delivered to 
opposing counsel, 2) orally, with adequate 
notice to opposing counsel, or 3) in the 
course of official proceedings. To the extent 
RPC 202 differs from this opinion and Rule 
4.2(b), it is hereby overruled. 


Proposed 2006 Formal Ethics Opinion 
4 (Revised) 
Participation in a Prepaid Legal 
Service Plan 
April 20, 2006 

Proposed opinion rules that a lawyer may 
not participate in a prepaid legal services plan 
unless all the conditions for participation are 
met and participation does not otherwise result 
in a violation of the Rules of Professional 
Conduct. 


Inquiry #1: 

Estate Plans is a prepaid legal service plan 
registered with the North Carolina State 
Bar. In its solicitation letter, Estate Plans 
states that it provides various “plans of pro- 
tection” from the most basic, consisting of a 
will, trust documents, power of attorney, 
health care power of attorney, and living 
will, to more comprehensive estate planning 
services. For a yearly fee, the solicitation let- 
ter claims clients would have access to “qual- 
ified local attorneys” who would draft these 
legal documents for about half the price the 
client would normally pay. 


54 


In addition, Estate Plans also claims to 
be “approved” by the State Bar. 

May a lawyer participate in Estate Plans 
and provide legal services to persons covered 
under the plan? 


Opinion #1: 

No. A lawyer may only participate in a 
prepaid legal service plan if the plan meets 
the conditions of participation in Rule 
7.3(d)(2). A prepaid legal services plan is 
“any arrangement by which a person, firm, 
or corporation, not authorized to engage in 
the practice of law, in exchange for any valu- 
able consideration, offers to provide or 
arranges the provision of legal services that 
are paid for in advance of the need for the 
service.” Rule 7.3(d)(1). 

For a lawyer to ethically participate with 
a prepaid legal services plan, the following 
conditions must be satisfied: 

(A) The plan must be operated by an 

organization that is not owned or direct- 

ed by the lawyer; 

(B) The plan must be registered with the 

North Carolina State Bar and comply 

with all applicable rules regarding such 

plans; 

(C) The lawyer must notify the State Bar 

in writing before participating in a plan 

and must notify the State Bar no later 
than 30 days after the lawyer discontin- 
ues participation in the plan; 

(D) After reasonable investigation, the 

lawyer must have a good faith belief that 

the plan is being operated in compliance 
with the Revised Rules of Professional 

Conduct and other pertinent rules of the 

State Bar; 

(E) All advertisements by the plan repre- 

senting that it is registered with the State 

Bar shall also explain that registration 

does not constitute approval by the State 

Bar; and 

(F) Notwithstanding the prohibitions in 

paragraph (a), the plan may use in-per- 

son or telephone contact to solicit mem- 

berships or subscriptions provided: 
(i) The solicited person is not known to 
need legal services in a particular mat- 
ter covered by the plan; and 
(ii) The contact does not involve coer- 
cion, duress, or harassment and the 
communication with the solicited per- 
son is not false, deceptive, or mislead- 
ing. 

Rule 7.3(d)(2). 


Estate Plans has failed to meet at least 
one of the conditions for participation by a 
North Carolina lawyer. Although Estate 
Plans may represent that it is registered with 
the North Carolina State Bar, it may not 
state or imply that the State Bar has 
approved its plan. Rule 7.3(d)(2)(E). Under 
these circumstances, a lawyer must inform 
Estate Plans that it cannot participate in the 
plan unless its solicitation letter complies 
with Rule 7.3(d)(2)(E). Even if a prepaid 
services plan was at one time operating in 
compliance with the Rules of Professional 
Conduct, a lawyer participating in such a 
plan has an ongoing duty to determine that 
the plan continues to operate in accordance 


with the Rules. 


Inquiry #2: 

Estate Plans claims that its legal services 
plan can save clients money because the 
clients meet directly with its employees, 
who are qualified estate planning consult- 
ants, rather than a lawyer. It is unclear 
whether or to what extent the client has 
contact with the lawyer drafting the estate 
planning documents. 

May a lawyer participate with Estate 
Plans under these circumstances? 


Opinion #2: 

Rule 5.4(c) states that a lawyer “shall 
not permit a person who recommends, 
engages, or pays the lawyer to render legal 
services for another to direct or regulate the 
lawyer’s professional judgment in render- 
ing such legal services.” The lawyer also has 
an obligation to provide competent repre- 
sentation and to communicate with the 
client to the extent necessary to do so. 
Rules 1.1 and 1.4. 

The lawyer need not be present during 
communications with a_ prospective 
insured relative to participate in the plan. 
However, the lawyer must communicate 
with the insured client in order to fulfill 
the duties described above. If a third party 
decides what services the lawyer ultimately 
will provide to the client, then the lawyer 
has been deprived of the ability to exercise 
independent judgment to determine what 
services may be appropriate under the cir- 
cumstances in violation of Rule 5.4(c). In 
addition, the lawyer needs to make sure he 
has received and has given enough infor- 
mation to the client so that he can provide 
competent representation. Certainly, there 
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is no issue with a third party recording 
intake information; however, the lawyer 
must be able to engage in a dialogue with 
the client in order to elicit the information 
necessary to provide competent representa- 


tion. See 2003 FEO 7. 


Inquiry #3: 

A lawyer believes the initial packet pro- 
vided by Estate Plans to clients contains 
information that may be misleading. 

May the lawyer participate with Estate 
Plans under these circumstances? 


Opinion #3: 

No. If a lawyer believes the information 
Estate Plans is providing to the client is mis- 
leading, then he should not participate in 
the plan. 


Proposed 2006 Formal Ethics 
Opinion 8 
Disbursement of Trust Funds 
April 20, 2006 

Proposed opinion rules that a lawyer may 
disburse against deposited items in reliance 
upon a banks funding schedule under certain 
circumstances. 


* Inquiry: 

Attorney receives insurance company 
checks for payment of workers’ compensa- 
tion and personal injury settlements. Upon 
receipt, Attorney deposits these checks into 
her trust account. Because the insurance 
checks are not among the identified instru- 
ments in the Good Funds Settlement Act, 
G.S. §45A-4, she must wait until the funds 
have been “irrevocably credited” or collected 
before disbursing from the trust account to 
the client. RPC 191. Attorney has been 
unable to locate a bank that is willing to 
confirm when deposited funds have been 
collected. 

Attorney has consulted with other 
lawyers in her locality with similar practices. 
Rather than call the bank to confirm that 
the funds have been collected, the lawyers 
routinely disburse against items deposited in 
the trust account, based upon prior dealings 
with the banks, in accordance with the fol- 
lowing funding schedule: 3 business days for 
an in-state check and 7 business days for an 
out-of-state check. Attorney would like to 
follow this funding or “float” schedule for 
disbursements, as it appears to be the stan- 
dard in her community. 
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May Attorney disburse funds from her 
trust account in reliance upon this sched- 
ule? 


Opinion: 

RPC 191 permits lawyers to disburse 
immediately from the trust account in 
reliance upon the deposit of funds provi- 
sionally credited to the account if the funds 
are in the form of cash, wired funds, or one 
of the enumerated instruments listed in the 
Good Funds Settlement Act. For all other 
instruments, a lawyer has an obligation to 
conduct reasonable due diligence to deter- 
mine whether funds deposited into the trust 
account have been collected prior to dis- 
bursement. 

Initially, a lawyer always should consult 
with her bank to determine when a particu- 
lar instrument has been collected or funded. 
Before disbursing, a lawyer should also con- 
sider the source of the funds, i-e., whether 
the payor is reputable and whether the 
instrument is likely to be honored. If a 
lawyer receives confirmation by the bank 
that the funds deposited are collected, then 
the lawyer may rely upon this information 
and disburse against the funds. A lawyer rea- 
sonably may rely upon her bank’s funding or 
“float” schedule or policy only when the 
lawyer is unable to confirm whether funds 
have been irrevocably credited to his 
account and he has no reason to believe a 
particular instrument will not be honored 
under the circumstances. In any case, if the 
lawyer subsequently learns that an instru- 
ment has been dishonored, the lawyer must 
act immediately to protect other trust 
account property by personally paying the 
amount of any failed deposit or arranging 
for payment from other sources. “An attor- 
ney should take care not to disburse against 
uncollected funds in situations where the 
attorney's assets or credit would be insuffi- 
cient to fund the trust account checks in the 
event that an... item is dishonored.” RPC 
118 

Therefore, if Attorney is unable to con- 
firm that a particular insurance check has 
been collected, she may reasonably rely 
upon and disburse in accordance with her 
bank’s funding schedule as long as 1) she 
reasonably believes the trust account check 
will be honored, and 2) she is able to fund 
the check in the event it is ultimately dis- 
honored. 


Proposed 2006 Formal Ethics 
Opinion 9 
Pursuing Frivolous Claim at the 
Direction of GAL for Plaintiff 
April 20, 2006 

Proposed opinion rules that if the lawyer 
concludes that pursuit of a lawsuit filed against 
a defendant is frivolous, but the GAL for the 
minor client insists on continuing the litiga- 
tion, the lawyer must either move to withdraw 


from the representation or seek to have the 
GAL removed. 


Inquiry #1: 

Lawyer was hired by the mother of a 
minor (Minor) to file a personal injury 
action. The mother (GAL) is the appointed 
guardian ad litem for Minor. Minor was a 
passenger in a car driven by his maternal 
grandmother (Grandmother) when he was 
severely injured as a result of a collision 
between a truck and Grandmother’s car. 
Based upon the limited information that 
was initially available, Lawyer brought an 
action against the driver of the truck but not 
against Grandmother. Subsequent scientific 
investigation by Lawyer's expert has led the 
expert to conclude that Grandmother was 
negligent and the truck driver was not neg- 
ligent. Grandmother has substantial assets. 

Lawyer and GAL disagree about the con- 
duct of the litigation. Based upon the 
experts analysis, Lawyer believes that the 
action against the truck driver is not war- 
ranted by the facts and should be dismissed. 
He also believes that the interests of Minor 
can only be protected if a personal injury 
lawsuit is initiated against Grandmother. 
GAL does not want a lawsuit filed against 
her mother. 

Does Lawyer owe a duty of confidential- 
ity to GAL? 


Opinion #1: 

Yes, in her representative capacity as 
GAL for Minor. 

Minor and GAL, in her representative 
capacity, are both clients of Lawyer. 2002 
FEO 8 provides: 

Rule 17(a) and (b) of the North Carolina 

Rules of Civil Procedure require an 

action to be brought by the “real party in 

interest” and, in the case of a minor, by a 

general guardian or, if there is none, by 

an appointed guardian ad litem. As a 

party, the guardian ad litem may choose 
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to be represented by legal counsel and 

permit legal counsel to make decisions 

about the strategy for the litigation. See 

Rule of Professional Conduct 1.2, cmt. 

[1] (“In questions of means, the lawyer 

should assume responsibility for techni- 

cal and legal tactical issues....”). 

Therefore, Lawyer’s primary duty is to 
represent the interests of Minor, who is the 
real party in interest. See RPC 163. 

Lawyer owes the duty of confidentiality 
to Minor and to GAL acting in her official 
capacity. See e.g., RPC 195. To the extent 
GAL acts outside of her official capacity as 
the legal representative for Minor, the infor- 
mation learned by Lawyer may be disclosed, 
even over the objections of GAL, if neces- 
sary to represent Minor. 


Inquiry #2: 

If GAL insists that Lawyer continue to 
prosecute the lawsuit against the truck driv- 
er, what should Lawyer do? 


Opinion #2: 

Rule 3.1 states in pertinent part, 
[a] lawyer shall not bring or defend a 
proceeding, or assert or controvert an 
issue therein, unless there is a basis in law 
and fact for doing so that is not frivolous, 
which includes a good faith argument for 
an extension, modification, or reversal of 
existing law... 

If, based upon his expert’s analysis, 
Lawyer believes that Minor does not have a 
claim against the truck driver and the litiga- 
tion against the truck driver is, therefore, 
frivolous, Lawyer must file a motion to 
withdraw. See Rule 1.16(b)(8). As an alter- 
native to withdrawal, if Lawyer believes 
GAL is failing to fulfill her fiduciary duties, 
Lawyer may seek to have GAL removed and 
replaced by an independent guardian ad 
litem who can evaluate the action against the 
truck driver and the against 
Grandmother objectively and make an 
unbiased decision about the conduct of the 
litigation. See e.g, Rule 1.14(b); see also RPC 
163 and 2002 FEO 8. 


claim 


Inquiry #3: 

What communication should Lawyer 
have with his clients prior to filing a motion 
to withdraw? 


Opinion #3: 


Prior to filing a motion to withdraw, 


56 


Lawyer must inform GAL and Minor of the 
status of the case, explain the reason he is 
moving to withdraw, and provide appropri- 


ate legal advice. Rule 1.2 and Rule 1.4. 


Inquiry #4: 
What information may Lawyer disclose 
about the dispute with GAL in either a 


motion to withdraw or a motion to remove 


GAL? 


Opinion #4: 

Lawyer may only disclose confidential 
client information if he is allowed to do so 
by Rules of Professional Conduct. Rule 
1.6(b)(1) permits disclosure of confidential 
information to comply with the Rules, the 
law, or a court order. (The other exceptions 
to the duty of confidentiality that are found 
in Rule 1.6 are not relevant.) Lawyer’s 
motion to withdraw may, therefore, disclose 
only that Lawyer believes that his withdraw- 
al is required by Rule 1.16(a)(1) (representa- 
tion will result in violation of the Rules of 
Professional Conduct), Rule 1.16(b)(2) 
(client insists on action that is contrary to 
the advice and judgment of the lawyer), 
and/or Rule 1.16(b)(8) (client insists upon 
presenting a claim or defense that is not 
warranted under existing law). To further 
protect the confidences of Minor, Lawyer 
may ask that the court consider the motion 
in camera. 

A motion to remove and replace GAL 
should, similarly, avoid the disclosure of 
confidential information unless the disclo- 
sure is allowed by law or court order, or dis- 
closure is impliedly authorized to carry out 
the representation. Rule 1.6(a). For exam- 
ple, Lawyer may disclose information about 
GAL relative to actions that violate her fidu- 
ciary duties to Minor. 


Inquiry #5: 

GAL is also named in her individual 
capacity as a plaintiff in the lawsuit against 
Grandmother in order to pursue her per- 
sonal claim for reimbursement of medical 
expenditures made on behalf of Minor. 
Lawyer also represents her in this capacity. 
Does the dual representation of GAL in her 
personal and official capacities alter the 
responses set forth above? 


Opinion #5: 
Yes. Lawyer may not file a motion to 


remove GAL while GAL is represented by 


Lawyer in her personal capacity because this 
action would be directly adverse to GAL. 
Rule 1.7(a). Even if Lawyer withdraws from 
the representation of GAL in her personal 
capacity only (and continues to represent 
Minor and GAL in her official capacity as 
representative for Minor), Lawyer may not 
file a motion to remove and replace GAL 
because Rule 1.9(a) prohibits a lawyer from 
representing a person whose interests are 
materially adverse to those of former client 
in the same or a substantially related matter. 
Therefore, the only course of action avail- 
able to Lawyer is to move to withdraw from 
the representation of all of the plaintiffs if he 
believes that the action against the truck 
driver is frivolous. 


Proposed 2006 Formal Ethics 
Opinion 10 
Safeguarding Confidential Health 
Information of Clients and Third Parties 
April 20, 2006 

Proposed opinion rules that a lawyer must 
use reasonable care under the circumstances to 
protect from disclosure a clients confidential 
health information and is encouraged, but not 
required, to use similar care with regard to 
health information of third parties. 


Inquiry #1: 

The Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) 
required the US Department of Health and 
Human Services to establish a set of nation- 
al standards for the protection of certain 
health information including identifiable 
medical records of individual patients. 
Pursuant to this mandate, the US 
Department of Health issued Standards for 
Privacy of Individually Identifiable Health 
Information (the Privacy Rule) which estab- 
lishes national standards for the protection 
of protected health information. The 
Privacy Rule applies to health plans, health 
care clearinghouses, and to any health care 
provider who transmits health information 
in electronic form in connection with cer- 
tain specified transactions. ! 

Lawyers frequently obtain medical 
records and health information of both 
clients and opposing parties in conjunction 
with the prosecution or defense of medical 
malpractice and personal injury cases and 
other representations involving questions of 
injury or disability. It does not appear that 
lawyers or law firms are covered by the 
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Privacy Rule.? However, in light of the pub- 
lic policy favoring the protection of sensitive 
medical information that is manifested by 
the Privacy Rule, what actions should a 
lawyer take to safeguard the health informa- 
tion of a client from disclosure to unautho- 
rized persons? 


Opinion #1: 

The duty of confidentiality set forth in 
Rule 1.6 of the Rules of Professional 
Conduct prohibits a lawyer from revealing 
information acquired during the profession- 
al relationship unless the client gives 
informed consent, the disclosure is implied- 
ly authorized to carry out the purpose of the 
representation, or the disclosure is otherwise 
permitted by the Rules. Comment [3] to 
Rule 1.6 observes that the confidentiality 
rule applies “not only to matters communi- 
cated in confidence by the client, but also to 
all information acquired during the repre- 
sentation.” Therefore, health information 
obtained during the representation of a 
client is clearly covered by the duty of con- 
fidentiality. 

Neither Rule 1.6 nor the comment to 
the rule provide guidance on the standard of 
care that a lawyer must use in fulfilling the 
duty of confidentiality. However, in the 
absence of a specific mandate, a lawyer is 
generally expected to use reasonable care in 
fulfilling his or her duties under the Rules. 
sccoRules02ar Scope, tilhes Rules jor 
Professional Conduct are rules of reason.”). 
For example, RPC 133 states that a law firm 
is not required to shred waste paper that 
includes confidential client information and 
may recycle the waste paper provided the 
lawyer determines that 

those persons or entities responsible for 
the disposal of waste paper employ pro- 
cedures which effectively minimize the 
risk that confidential information 
might be disclosed....[and] custodial 
personnel...are conscious of the fact 
that confidential information may be 
present in waste paper products and are 
aware that the attorney's professional 
obligations require that there be no 
breach of confidentiality in regard to 
such information. 

Similarly, RPC 215 provides that a 
lawyer may communicate confidential client 
information over a cellular or cordless tele- 
phone, despite the risk of interception, 
because the duty of confidentiality “does not 
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require that a lawyer use only infallibly 
secure methods of 
Instead, the lawyer “must use reasonable 
care to select a mode of communication 
that, in light of the exigencies of the existing 
circumstances, will best maintain any confi- 
dential information that might be conveyed 
in the communication.” /d.; accord RPC 
133 (some client information may be so 
sensitive that the duty can only be satisfied 
by shredding waste paper). Thus, the stan- 
dard of care for safeguarding client confi- 
dential information is reasonable care as dic- 
tated by the circumstances. 

In determining the degree of protection 
and care with which a client’s health infor- 


communication.” 


mation is handled, the public policy of pro- 
viding substantial protection for the privacy 
of such information which is expressed in 
the Privacy Rule should inform the actions 
of lawyers and law firms, particularly with 
regard to the disposal of such records. 


Inquiry #2: 

Lawyers may receive the health informa- 
tion of an opposing party or other third 
party in conjunction with the representation 
of a client. What duty does a lawyer have to 
protect the privacy of the health informa- 
tion of a third party? 


Opinion #2: 

Any information acquired during the 
course of a representation, including infor- 
mation of third parties, is confidential and 
may only be disclosed as authorized by Rule 
1.6. Nevertheless, even if disclosure is per- 
mitted under the Rules, lawyers are encour- 
aged to respect the privacy of third parties 
and to handle and dispose of health infor- 
mation of third parties with the same care 
that would be used with regard to the health 
information of a client. 

It goes without saying that if a lawyer 
determines that health information in his or 
her possession is subject to the requirements 
of the Privacy Rule, the lawyer must follow 
the mandates of the rule with regard to the 
retention, transmission, or disposal of the 
health information. 


Endnotes 

1. Summary of the HIPAA Privacy Rule, OCR Privacy 
Brief, US Department of Health and Human 

Office for Civil Rights. 
http://www.hhs.gov/ocr/privacysummary.pdf 
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Proposed 2006 Formal Ethics 
Opinion 11 
Preparation of Legal Documents at the 
Request of Another 
April 20, 2006 

Proposed opinion rules that, outside of the 
commercial or business context, a lawyer may 
not, at the request of a third party, prepare docu- 
ments, such as a will or trust instrument, that 
purport to speak solely for principal without con- 
sulting with, exercising independent professional 
judgment on behalf of, and obtaining consent 
from the principal. 


Inquiry: 

This inquiry seeks a clarification of the 
scope of 2003 Formal Ethics Opinion 7 
which provides that a lawyer may not prepare 
a power of attorney for the benefit of the prin- 
cipal at the request of another individual with- 
out consulting with, exercising independent 
professional judgment on behalf of, and 
obtaining consent from the principal. The 
opinion responds to an inquiry involving the 
preparation of a power of attorney, the con- 
duct of the attorney-in-fact, and the appropri- 
ate actions of the lawyer who is asked to pre- 
pare the power of attorney. The opinion pro- 
vides as follows: 

When a lawyer is engaged by a person to 

render legal services to another person, the 

lawyer may not allow the third party to 
direct or regulate the lawyer’s professional 
judgment in rendering such legal services. 

Rule 5.4(c). Similarly, Rule 1.8(f) provides 

that when a lawyer's services are being paid 

for by someone other than the client, the 
lawyer may not accept the compensation 
unless the client gives informed consent, 
there is no interference with the lawyer's 
independence of professional judgment or 
with the client-lawyer relationship, and 
confidential information relating to the 
representation of the client is protected... 
The situation described in this inquiry is 
distinguishable from a commercial or busi- 
ness transaction in which the lawyer is 
engaged by one person to prepare a power 
of attorney for execution by another per- 
son. Frequently, the power of attorney 
names the person requesting the legal serv- 
ices as the attorney-in-fact. If the docu- 
ment is being prepared to facilitate a spe- 
cific task for the benefit of this person, 
such as the transfer of stock or real estate, 
the lawyer represents the person requesting 
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the legal services and does not represent 
the signatory on the power of attorney. 
Thus, the purpose and goals of the engage- 
ment determine the identity of the client, 
not the signatory on the document pre- 
pared by the lawyer. 

A lawyer may be asked by a client to pre- 
pare a document for the signature of a 
third party under circumstances that give 
rise to a reasonable belief that the client 
may be using the lawyer's services for an 
improper purpose such as actual or con- 
structive fraud or the exertion of undue 
influence. If so, the lawyer may not assist 
the client and must decline or withdraw 


from the representation. Rule 1.2(d) and 

Rule 1.16(a)(1). 

Does 2003 FEO 7 apply only to the 
preparation of a power of attorney upon the 
request of the prospective attorney-in-fact or 
does it apply broadly to the preparation of 
other legal documents that purport to speak 
solely for the principal (such as a will, an 
advance directive, or a trust instrument) upon 
the request of another person? 


Opinion: 

2003 Formal Ethics Opinion 7 applies to 
the preparation of all such legal documents 
for the principal upon the request of another. 


(A notable exception is the preparation of 
documents in a business or commercial con- 
text as described in the quotation from 2003 
FEO 7 above.) A lawyer should not under- 
take the representation of a client or the 
preparation of a legal document on behalf of 
that client without having consulted with the 
client to obtain his informed consent to the 
representation and to determine whether he 
needs or wants the legal services requested. 
Further, the lawyer must exercise his inde- 
pendent professional judgment, and advise 
the client accordingly, with respect to the 
advisability of and the scope of the requested 


legal services. = 


Proposed Rule 
Amendments (cont.) 


another jurisdiction, but not in this juris- 
diction, does not engage in the unautho- 
rized practice of law in this jurisdiction if 
the lawyer’s conduct is in accordance with 
these Rules and: 
(1) the lawyer is authorized by law or 
order to appear before a tribunal or 
administrative agency in this jurisdic- 
tion or is preparing for a potential pro- 
ceeding or hearing in which the lawyer 
reasonably expects to be so authorized; 
or 
(2) other than engaging in conduct gov- 
erned by paragraph (1): 
(Ayes 
(F) the lawyer is the subject of a 


pending application for admission to 
the North Carolina State _Bar_by 


(v) has established _a_professional 
relationship with a North Carolina 
law firm and is actively supervised 
by at least _one licensed North 


Carolina attorney affiliated with 
that law firm; and 


(vi) gives written notice to the sec- 
retary of the North Carolina State 
Bar that the lawyer intends to begin 
the practice of law pursuant to this 
provision, provides the secretary 
with a copy of the lawyer’s applica- 
tion for admission to the State Bar. 
and agrees that the lawyer is subject 


to these rules and the disciplinary 
jurisdiction of the North Carolina 


State Bar. 


A lawyer acting pursuant to this provi- 
sion is not subject to the prohibition in 
Paragraph (b) (1), may not provide servic- 
es for which pro _hac_vice admission is 
required, and shall be ineligible to_prac- 
tice law in this jurisdiction immediately 


comity, having never previously been 


upon being advised that the lawyer’s 


denied admission to the North 
Carolina State Bar for any reason, 
and 
(i) is licensed to practice law in a 
state with which North Carolina 


has comity in regard to admission 
to practice law; 

(ii) is a member in good standing in 
every jurisdiction in which the 
lawyer is licensed to practice law; 
(iii) has satisfied the educational 
and experiential requirements pre- 
requisite _to comity admission to 
the North Carolina State Bar; 


(iv) is domiciled in North Carolina; 
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application for comity admission has been 


denied. 

(d)mas 

Comment 

[ele ee 

[2] There are occasions in which lawyers 
admitted to practice in another jurisdic- 
tion, but not in this jurisdiction, will 
engage in conduct in this jurisdiction 
under circumstances that do not create sig- 
nificant risk to the interests of their clients, 
the courts, or the public. Paragraph (c) 
identifies fe six situations in which the 
lawyer may engage in such conduct with- 
out fear of violating this Rule. All such 


conduct is subject to the duty of compe- 
tent representation. See Rule 1.1. Rule 5.5 
does not address the question of whether 
other conduct constitutes the unauthorized 
practice of law. The fact that conduct is not 
included or described in this Rule is not 
intended to imply that such conduct is the 
unauthorized practice of law. With the 
exception of paragraphs (c)(2)(A) and (BE), 
nothing in this Rule is intended to author- 
ize a lawyer to establish an office or other 
systematic and continuous presence in this 
jurisdiction without being admitted to 
practice here. Presence may be systematic 
and continuous even if the lawyer is not 
physically present in this jurisdiction. Such 
a lawyer must not hold out to the public or 
otherwise represent that the lawyer is 
admitted to practice law in this jurisdic- 
tion. See also Rules 7.1(a) and 7.5(b). 
However, a lawyer admitted to practice in 
another jurisdiction who is partner, share- 
holder, or employee of an interstate or 
international law firm that is registered 
with the North Carolina State Bar pur- 
Suant tor27 IN. CLA. Ca 1B, Sections:0200; 
may practice, subject to the limitations of 
this Rule, in the North Carolina offices of 
such law firm. 

Biz 

8] Paragraph (c)(2)(F 


lawyer _who is awaiting admission by 
comity to practice on a provisional and 
limited basis if certain requirements are 
met. As used in this paragraph, the term 
“professional relationship” refers _to an 
employment or partnership arrangement. 


[Renumbering remaining paragraphs. ] 
a 


ermits a 
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Client Security Fund Reimburses Victims 


At its April 20, 2006 meeting, the North 
Carolina State Bar Client Security Fund 
Board of Trustees approved payments of 
$113,668.75 to 22 clients who suffered 
financial losses due to the misconduct of 
North Carolina lawyers. The board also rat- 
ified the payments of $28,865.00 to 99 
clients of Jacksonville attorney Joseph W. 
Morton whose claims met certain criteria 
established by the board. 

The payments authorized were: 

1. An award of $2,000.00 to a former 
client of Robert L. Alley of Southern Pines, 
North Carolina. The board found that Alley 
was retained to handle a domestic matter 
and failed to provide any beneficial legal 
services for the client. Alley was disbarred on 
July 15, 2005. 

2. An award of $1,668.75 to a former 
client of Zachary T. Bynum III of Winston- 
Salem, North Carolina. The board found 
that Bynum was retained to handle a wrong- 
ful death suit and failed to pay a medical 
provider with funds the client provided for 
that purpose. Bynum was disbarred on April 
23, 2004. 

3. An award of $100,000.00 to the 
trustee of a trust handled by Zachary T. 
Bynum III. The board found that Bynum 
misappropriated the trust’s funds. 

4. An award of $550.00 to a former 
client of Deborah G. Church of Mooresville, 
North Carolina. The board found that 
Church was retained to represent the client 
in establishing a guardianship for the client’s 
son. Church failed to provide any valuable 
legal services for the fee paid. Church was 
disbarred on July 1, 2005. 

5. An award of $1,250.00 to a former 
client of Deborah G. Church. The board 
found that Church was retained to handle a 
bankruptcy matter and failed to provide any 
beneficial legal services for the client. 

6. An award of $700.00 to a former 
client of Gene A. Dickey of Winston-Salem, 
North Carolina. The board found Dickey 
was retained to handle a real property matter 
relating to ownership of the client’s family 
property. Dickey accepted the fee when he 
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knew his disbarment was imminent. 
Dickey’s disbarment was effective September 
24, 2004. 

7. An award of $350.00 to a former 
client of David T. Flaherty Jr. of Dunn, 
North Carolina. The board found that 
Flaherty was retained to handle a traffic mat- 
ter and failed to provide any valuable legal 
services for the client. Flaherty was trans- 
ferred to disability inactive status on 
February 22, 2005. 

8. An award of $250.00 to a former 
client of Darwin Littlejohn of Winston- 
Salem, North Carolina. The board found 
that Littlejohn was retained to handle a 
domestic matter. Littlejohn accepted the 
$250.00 when he knew he would not be 
able to represent the client due to his immi- 
nent suspension. Littlejohn was subsequent- 
ly disbarred on June 10, 2005. 

9. Awards totaling $870.00 to three for- 
mer clients of Charles Medlin Jr. of Kinston, 
North Carolina. The board found that 
Medlin was retained to handle traffic mat- 
ters for the clients and failed to provide any 
valuable legal services on their behalf. 
Medlin was suspended from the practice of 
law for three years on July 28, 2005. 

10. Awards totaling $1,805.00 to six for- 
mer clients of Joseph W. Morton of 
Jacksonville, North Carolina. The board 
found that Morton was retained to handle 
traffic matters and failed to provide any 
valuable legal services for the fees paid to 
him. Morton is under an interim suspension 
effective December 7, 2005. 

11. Awards totaling $225.00 to two for- 
mer clients of Joseph W. Morton. The board 
found that Morton was retained to handle 
traffic matters for the clients and failed to 
pay the costs and fines. 

12. An award of $1,000.00 to a former 
client of Paul Ryan Schell of Charlotte, 
North Carolina. The board found that 
Schell was retained to handle a child custody 
matter and failed to provide any valuable 
legal services for the fee paid. 

13. An award of $2,500.00 to a former 
client of Paul Ryan Schell. The board found 


that Schell was retained to handle a wrong- 
ful termination case and failed to provide 
any valuable legal services to the client. 

14. An award of $500.00 to a former 
client of Paul Ryan Schell. The board found 
that Schell was retained to handle a traffic 
matter and failed to provide any valuable 
legal services for the fee paid. = 


Electing Judges (cont.) 


the state courts.”) 


7. Chisom v. Roemer, 501 U.S.380 at 401, n.29 (1991) 


(internal quotation marks omitted). 


8. William H. Rehnquist, Dedicatory Address: Act Well 
Your Part: Therein All Honor Lies, 7 Pepperdine L. Rev. 
227, 229-300 (1980). 

9. Republican Party of Minnesota v. White, 536 U.S. 765, 
805-806 (2002) (Ginsburg, J., Dissenting). See ako, 
Effective Judicial Campaign Conduct Committees: A 
How-to Handbook, National Ad Hoc Advisory 
Committee on Judicial Campaign Conduct, p. 3. 
Williamsburg, VA: The National Center for State 
Courts (2004). 


10. See Steve France, Courting the Voters, A.B.A.J., Dec. 
2000, at 34 (describing this author's belief that the 
threat of popular elections to judicial impartiality is not 
an abstract notion to litigants and citing the example 
of a campaigning judge who opines that fathers often 
get shortchanged in child custody battles); Randall T. 
Shepard, Campaign Speech: Restraint and Liberty in 
Judicial Ethics, 9 geo. J. Legal Ethics 1059 (1996). 

11. Abrahamson, at 2. 


12. Elizabeth Stawicki, Ruling Ushers in New Era of 
Judicial Elections. Minnesota Public Radio, August 2, 
2005; Republican Party of Minnesota v. White, 416 F.3d 
738 (8th Circuit 2005). 

13. Abrahamson, at 2. 

14. Goldberg, et. al. at 30. 

15. Effective Judicial Campaign Conduct Committees: A 
How-to Handbook, National Ad Hoc Advisory 
Committee on Judicial Campaign Conduct, p. 5. 
Williamsburg, VA: The National Center for State 
Courts (2004); http://www.judicialcampaigncon- 
duct.org/index.htm. 

16. Goldberg, et. al. at 40 citing Zogby International 
Survey of 1,204 American voters, commissioned by 
Justice at Stake and conducted March 17-19, 2004. 
Complete results available at hetp:// 
faircourts.org/files/ZogbyPollFactSheet.pdf. 


17. Goldberg, et. al. at 37. 


18. Shirley S. Abrahamson, “Speech: The Ballot and the 
Bench,” 76 N.Y.U.L. Rev. 973, 993-4 (2001). 
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BOARD OF LAW EXAMINERS 


July 2006 Bar Exam Applicants 


The July 2006 Bar Examination will be held in Raleigh on July 25 and 26, 2006. Published below are the names of the applicants whose 
applications were received on or before March 7, 2006. Members are requested to examine it and notify the board in a signed letter of any 
information which might influence the board in considering the general fitness of any applicant for admission. Correspondence should be 
directed to Fred P. Parker III, Executive Director, Board of Law Examiners, PO Box 2946, Raleigh, NC 27602. 


Amanda S. Abbey Sheri Lynn Asbeil Raleigh, NC Jessica Blackburn Apex, NC 
Richmond, VA Mechanicsville, VA Crystal Elizabeth Barnes Winston-Salem, NC J. Jerome Brady 

Bahiyyah Khaleelah Abdul- Nita Pravin Asher Washington, DC Ryan Hamilton Blackledge Columbus, OH 

Wakil Durham, NC Laura Hesman Barnes Baton Rouge, LA Thomas Christopher Brady 
Durham, NC Frances Kelly Atkins Holly Springs, NC Jeana Elizabeth Blackman Nashville, TN 

Ronald Bruce Acacio Sanford, NC Laura M. Barrese Virginia Beach, VA Gary Michael Brandenburg 
Fallbrook, CA Janene Allison Aul Chatham, NJ John Edward Blair North Palm Beach, FL 

Edward Lewis Acle Lillington, NC Nathan Angus Baskerville Winston-Salem, NC Ira Braswell 
Miami, FL Ryan Christopher Aul Durham, NC Sara Elizabeth Blajian Louisburg, NC 

Amy A. Acord Lillington, NC Candace L. Bates Chapel Hill, NC Bonnie Mangum Braudway 
Beckley, WV Evan Matthew Ausband Durham, NC Shaun Christian Blake Wilmington, NC 

Deaundrea Tanette Adams Grundy, VA Sameka Felicia Battle Charleston, SC Stephanie Kay Brawley 
Greenville, NC Bradley Stephen Austin Morrisville, NC Timothy J. Blanch Charlotte, NC 

Scott Sterling Addison Winston-Salem, NC John Christopher Bauer Grand Rapids, MI Matt Breeding 
Columbia, SC Kimberly Austin Fairfax, VA Richard Parks Louis Bland Winston-Salem, NC 

Kellie Nike’ Adesina Durham, NC Amanda Marie Baxley High Point, NC Jason Robert Brege 
Columbus, OH Tasha Dene’ Auton Sanford, NC Marjorie Griffin Blaney Charlottesville, VA 

Jasmine Chloe Aherne Conover, NC Amanda Gail Baxter-Lewis Matthews, NC Stephanie Ann Brennan 
Arlington, VA Hannah Vaughan Averitt Denver, NC Jennifer Susan Blue Chicago, IL 

Benjamin James Aitken Marietta, GA Christopher L. Beacham Raleigh, NC Lori L. Brewer 
Durham, NC James I. Averitt Lillington, NC Ryan Y. Blumel Nashville, TN 

Sheria Agape Akins Marietta, GA Ryan Lee Beaver Washington, DC Benn A. Brewington 
Raleigh, NC Michael G. Avery Winston-Salem, NC Jacquelyn Teresa Bock Raleigh, NC 

Suzana Stoffel Martins Albano Raleigh, NC Barbara N. Bechtel Fort Mill, SC Megan Suzanne Shafer Briggs 
Morrisville, NC Brian Breslin Axelroth Grand Rapids, MI Michael Joseph Bogdan Winston-Salem, NC 

Jeffrey W. Aldrich Birmingham, AL Jackie Wilbur Bedard Canton, OH Julia Seuret Bright 
Charlotte, NC Tyson T. Baber Spotsylvania, VA Brian K. Bokor Knoxville, TN 

Bryson Moore Aldridge Raleigh, NC Suzanne R. Begnoche Clearwater, FL James Drake Brinkley 
Durham, NC Todd Scott Bailess Morrisville, NC Stephanie Michelle Boler Raleigh, NC 

Britton Helms Allen Bristol, VA Amanda Peterson Bell Charlotte, NC David M. Broome 
Cary, NC Frederick Hughes Bailey Fuguay-Varina, NC Dan W. Bolton Richmond, VA 

Patrick Michael Jamison Allen New Bern, NC Michael Patrick Bender Frederick, MD Sondra D. Broughton 
Morgantown, WV Katherine Ann Bailey Raleigh, NC Christopher R. S. Boothe Durham, NC 

Vickie Allison-Spencer Winston-Salem, NC Allison Langford Bennett Charlottesville, VA Brenton Earl Golden Brown 
Greensboro, NC Michael Wade Bailey Winston-Salem, NC Christopher William Bosken Columbia, SC 

Nicholas G. Allmon Montgomery, AL Andrew Allen Bennington Winston-Salem, NC Charles Douglas Brown 
Winston-Salem, NC William Hugh Bailey Columbia, SC Amy Lynn Bossio Winston-Salem, NC 

Ikechukwu J. Amaliri South Royalton, VT Katherine Burke Bennington Winston-Salem, NC Ivey Lee Brown 
Houston, TX Sarah Emma Bailey-Chance Raleigh, NC Timothy P. Bosson Durham, NC 

Ashley Elizabeth Ameika Lillington, NC Bill DeLoney Bensinger Savannah, GA Ryan Aren Brown 
John’s Island, SC Katherine Mary Desiree Baird Charlotte, NC Michelle Marie Botek Hammond, LA 

David Scott Anderson Fort Mill, SC Mark P. Bentley Ellicott City, MD Walter Leonard Brown 
Tucker, GA Margaret Holt Baird Winston-Salem, NC Gary James Bowers Chicago, IL 

Susan V. Anderson Durham, NC Matthew L. Benton Thomasville, NC Carol Ann Bruxvoort 
Washington, DC Sarah Carrington Walker Baker Ronda, NC Andrew Boyd Bowman Cary, NC 

David W. Andrews Chapel Hill, NC Pamela J. Bernard Greensboro, NC James Charles Bryan 
Carrboro, NC Aleta R. Ballard Gainesville, FL Lauren Bowman Durham, NC 

Jonathan Joseph Angelastro Winston-Salem, NC Daniel J. Berry Miami, FL John Travis Bryant 
Rego Park, NY Shelly Maxwell Bao Grundy, VA Mayely Laura Boyce Hickory, NC 

Antonia M. Aquilante Wilmington, NC Michael Weston Bertics Durham, NC Bradley Garrard Buchanan 
Durham, NC Stephanie Y Barbee Durham, NC Dana Paul Boyette Goldsboro, NC 

Nadia Goineau Aram Durham, NC Hal LaVaughn Beverly Raleigh, NC Matthew William Buckmiller 
Raleigh, NC Thomas Daniel Barcellona Myrtle Beach, SC Jeremy Collins Bradford Philadelphia, PA 

Anna Marie Arceneaux River Ridge, LA Nishant Bhatnagar Poca, WV Cristina Rose Buffington 
New York, NY W. Brooks Barker South Portland, ME Mary Katherine Bradford Cincinnati, OH 

Ann M. Arfken Tallahassee, FL Naadia Amjad Bhatti Ooltewah, TN Katherine Marie Bulfer 
Winston-Salem, NC Scott Randall Barkhau Burlington, NC Alice Pilgrim Bradney Apex, NC 

Asekesai L. Arnette Valparaiso, IN Darren Joseph Bilotto Durham, NC Michael Elmer Bulleri 
Fayetteville, NC Patrice Ariminta Barley Los Angeles, CA Frank Lewis Bradshaw Durham, NC 

Julian Manuel Arronte Durham, NC Larissa M. Bixler Clinton, NC Steven M. Bundschuh 
Winston-Salem, NC Todd Rowell Barlow Chapel Hill, NC Ruth I. Bradshaw Medford, NY 
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Bradley Thomas Bunker 
Minneapolis, MN 

Rex Burford 
Wilmington, NC 

Kelly Nichole Burgess 
Durham, NC 

Veronica Michele Burianek 
St. Pettersburg, FL 

Kerry Burleigh 
Chapel Hill, NC 

Jason Michael Burnette 
Tijeras, NM 

Benjamin Scott Burnside 
Chapel Hill, NC 

Jason Patrick Burton 
Advance, NC 

David L. Bury . 
Winston-Salem, NC 

Lora Christine Butler 
Pleasant Garden, NC 

Beverly Jeanette Byrum 
Springfield, MA 

David Emmett Caddigan 
Greenville, NC 

Enzo FE. Cannizzo 
Staten Island, NY 

David August Capasso 
New Orleans, LA 

David S. Caplan 
Portola Valley, CA 

Cara Lynn Capponi 
Charlotte, NC 

Vernon Elliott Cardwell 
Stoneville, NC 

Michael Luther Carpenter 
Bessmer City, NC 

Wallace Reid Carpenter 
Buies Creek, NC 

Douglas Watkins Carriker 
Winston-Salem, NC 

Samuel Lindsay Carrington 
Birmingham, AL 

Sasha L. Carswell 
Chapel Hill, NC 

Amanda Melton Carter 
Carrboro, NC 

Darrell Wayne Carter 
Irmo, SC 

Matthew Warren Carter 
Raleigh, NC 

Oliver Carter 
Wilmington, NC 

Devlin James Cary 
Cleveland Heights, OH 

Richard E. Cassady 
Hattiesburg, MS 

Lauren Elizabeth Caudle 
Hickory, NC 

Neil Alan Cawlfield 
Baltimore, MD 

Kerri Lynn Cebula 
Milwaukee, WI 

Tina Marie Cecil 
Morgantown, WV 

Kevin Michael Ceglowski 
Raleigh, NC 

Josephine Ying Pui Chan 
Hong Kong, ZZ 

Raymond Yat Chan 
Arcadia, CA 

Tyler Chapman 
Boone, NC 

Franklin Chen 
Columbia, SC 

Michael Weiland Chen 
Woodbridge, VA 

Verlyn Chesson-Porte 
Fuquay-Varina, NC 

Carol Charnetta Chestnut 
Morrisville, NC 


Alexa Z. Chew 
Somerville, MA 

Nathan Douglas Childs 
Winston-Salem, NC 

Jinwook Choi 
Buford, GA 

Holly Holdiness Clanton 
Cleveland, OH 

Erin Elizabeth Clarey 
Coats, NC 

Lorri Maria Clark 
Durham, NC 

Michael Cleaver 
Greensboro, NC 

Robert Brian Cloninger 
Durham, NC 

Monica Renee Cloud 
Raleigh, NC 

Viva Forshea Coaxum 
South Royalton, VT 

Sarah Ann Coble 
Durham, NC 

Andrew Charles Cochran 
Winston-Salem, NC 

Chad Joseph Cochran 
Knoxville, TN 

Phoebe Norton Coddington 
Columbia, SC 

Jonathan Tristram Coffin 
Tega Cay, SC 

Nancy R. Coles 
Hockessin, DE 

Anne DiRienzo Coley 
Denton, NC 

Ashley Sigman Collier 
Greensboro, NC 

Emily Dianne Combs 
Cambridge, MA 

Darcy Elizabeth Comstock 
Havelock, NC 

David A. Coolidge 
Raleigh, NC 

Susan W. Cope 
Creedmoor, NC 

Allen Owens Copeland 
Raleigh, NC 

Jessica Marie Copeland 
Jamaica Plain, MA 

Brenda T. Coppede 
Carlisle, PA 

Amy Rachelle Corson-Webber 
Charlotte, NC 

Phillip Haskell Cowan 
Raleigh, NC 

Jorge Luis Cowley 
Charlotte, NC 

Lindsay Renee Cox 
Centerville, OH 

Jennifer Susan Kristen Cox 

Rivera 
Hertford, NC 

Allyson Patrice Coyne 
San Francisco, CA 

Michael S. Craft 
Paintsville, KY 

Calvin Columbus Craig 
Raleigh, NC 

Natalie Dare Crenshaw 
Harrisburg, NC 

Kathryn Batton Crews 
Greensboro, NC 

John Frederick Criscitiello 
Buies Creek, NC 

Dixie Lee Cristea 
Cary, NC 

Chadwick H. Crockford 
Winston-Salem, NC 

John Thomas Crook 
Raleigh, NC 

Kevin Lamont Crosby 
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Washington, DC 
Latoya Yvette Crosby 
Durham, NC 
Melissa Lynn Crosson 
Durham, NC 
Brandon James Crouse 
Statesville, NC 
Jason D. Crowder 
Charlotte, NC 
Meredith Elizabeth Crowell 
Ormond Beach, FL 
Ryan Glen Cason Crummie 
Chapel Hill, NC 
Rebecca Caryn Csontos 
Grundy, VA 
Erin Culbertson 
Greenville, SC 
Katherine B. Cumbus 
Winston-Salem, NC 
Marissa L. Curry 
Morrisville, NC 
Nicholas Lee Cushing 
New Hyde Park, NY 
Elisa J. Cyre 
Durham, NC 
Nicholas D’Alessandro 
Raleigh, NC 
Andrew Fessenden Dana 
Charlotte, NC 
Ann Marie Romano Daniel 
Charlotte, NC 
DeLisa Levette Daniels 
Greensboro, NC 
Eddie L. Darton 
Whitsett, NC 
Joshua D. Davey 
Medford, MA 
Emily Holmes Davis 
Chapel Hill, NC 
Robert R. Davis 
Wilmington, DE 
Daniel Edwin DeCicco 
Fresh Meadows, NY 
Amy Marie DeLorenze 
Boston, MA 
Adrienne Marcia DeLorme 
Durham, NC 
Stephanie Dawne DeYoung 
Orlando, FL 
Zachary Phillip Deason 
Matthews, NC 
Lindsey Laine Deere 
Morrisville, NC 
Jose’ Gladstone Dees 
Brandywine, MD 
Rose Mary Staples Deese 
Charlotte, NC 
John Andrew Demos 
Raleigh, NC 
Tracy L. Derteen 
Huntersville, NC 
Brien Rose Devine 
Bexley, OH 
David R. DiMatteo 
Framingham, MA 
Tamara C. DiVenere 
West Jefferson, NC 
Keith William Diener 
Atlanta, GA 
Scott Dillin 
Apex, NC 
Blythe Erin Dillon 
Williamsburg, VA 
Patrick Nicholas Dillon 
Morgantown, WV 
Justin Michael Dingee 
East Lansing, MI 
Stephen Glenn Domer 
Aiken, SC 
Jennifer K. Donaldson 


Washington, NC 
Evan Robert Doran 
Angier, NC 
Manisha R. Dorawala 
Charlotte, NC 
Graham Franklin Douglas 
Chesterfield, SC 
Holly Elizabeth Dowd 
Union, SC 
Kevin Barry Dowling 
Greensboro, NC 
Tracey R. Downs 
Richmond, VA 
Catherine Rosalie Drago 
Charlotte, NC 
Florence Mangundayao 
DuPalevich 
Raleigh, NC 
James Austin Dukes 
Hammond, LA 
Matthew Daivd Duncan 
Cary, NC 
Courtney Michelle Duncil 
Charlotte, NC 
Donald William Dunphey 
Monroe Township, NJ 
Kelly Leigh Durden 
Carrboro, NC 
Markus Daniel Ebert 
Charoltte, NC 
Esteban Arriaga Echeverria 
Durham, NC 
Jillian Hunter Eddins 
Zebulon, NC 
Suzanne Elizabeth Eddy 
Syracuse, NY 
Elizabeth Daley Edwards 
Henderson, NC 
Jalie Gail Edwards 
Huntersville, NC 
Matthew Bayne Efird 
Winston-Salem, NC 
Al Ehsani 
Reseda, CA 
Rachel Marie Eickerman 
Grand Forks, ND 
Debra Ann Eidson 
Chapel Hill, NC 
William Reeves Elam 
Durham, NC 
Edward Eldred 
Carrboro, NC 
Catherine Elizabeth Elkes 
Charlotte, NC 
Kristie L. Ellison 
Phoenix, AZ 
Richard D. Emery, III 
West Hartford, CT 
Tyler Epp 
Charlotte, NC 
Andrew H. Erteschik 
Durham, NC 
Chad W. Essick 
Raleigh, NC 
Joseph John Estwanik 
Charlotte, NC 
Brandon Lee Evans 
Buies Creek, NC 
Holly Jay Evans 
Carrboro, NC 
Tamisha Idella Evans 
Greensboro, NC 
Ashley Denise Everhart 
Greensboro, NC 
Henry Lee Falls 
Durham, NC 
Lily Sara Farel 
Chapel Hill, NC 
Doriana Vladimirova Faris 
Waxhaw, NC 


Samuel Scott Farwell 
Carrboro, NC 

Charles Henry Fasoldt 
Boston, MA 

Nichole Baxter Feaster 
Lawndale, NC 

Michael M. Fedak 
Laurinburg, NC 

Benjamin Michael Fehrman 
Winston-Salem, NC 

Jonathan Samuel Feldman 
Miami Beach, FL 

Jennifer Felten 
Thousand Oaks, CA 

Matthew Lee Fesak 
New Bern, NC 

Kristen Lynn Fetter 
Durham, NC 

Faith A. Fickling 
Charlotte, NC 

Stephanie A. Fierro 
Boston, MA 

Justin Heath Finley 
Buies Creek, NC 

Joyce Wynne Fischer 
Kittrell, NC 

Sarah Beckett Fisher 
Winston-Salem, NC 

Barbara J. Fitzgerald 
Winston-Salem, NC 

Jason David Flaherty 
Raleigh, NC 

Matthew Everett Flatow 
Winston-Salem, NC 

Kyle Alexander Fletcher 
Lake Wylie, SC 

Noe Levi Flores 
Charlotte, NC 

Samuel Aaron Forehand 
Jacksonville, FL 

Lisa Byun Forman 
Chapel Hill, NC 

Elizabeth Bain Fowler 
Nashville, TN 

Cara Fox 
Cleveland Heights, OH 

Susanne K. Frens 
Summerfield, NC 

Clelia Amari Fry 
Holly Springs, NC 

Christopher E. Fulmer 
Raleigh, NC 

Felicia A. Fyffe 
Cambria Heights, NY 

Alicia Dawn Gaddy 
Carrboro, NC 

William David Gaither 
Cary, NC 

Ariel Orlando Garcia 
Tampa, FL 

Angela W. Garcia-Lamarca 
Durham, NC 

Peter Morgan Garcia-~-Lamarca 
Durham, NC 

Bradley James Gardner 
Greensboro, NC 

Erica Parham Garner 
Clayton, NC 

Chelsea Bell Garrett 
Winston-Salem, NC 

Michael Thomas Garrett 
Chapel Hill, NC 

Amy Ooten Garrigues 
Durham, NC 

Scott David Gartland 
Holly Springs, NC 

Sarah Avery Mcllhenny Gaskins 
Winston-Salem, NC 

Jennifer Gauger 
Jamestown, NC 
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Cassandra Irene Gavin 
Chapel Hill, NC 
Ryan Edward Gaylord 

Hampton Cove, AL 
Christopher Gelwicks 
Charlotte, NC 
Frank Willis Gibbes 
Charlotte, NC 
Kelly Ann Gidcumb 
Winston-Salem, NC 
Jaclyn Marie GigLio 
Charlotte, NC 
Elizabeth Watson Gilbert 
Raleigh, NC 
Christina Nicole Gilliam 
Chesapeake, VA 
Joseph Lee Gilliam 
Zebulon, NC 
Arneatha Alveria Gillis 
Durham, NC 
Adrienne Gilman 
Charlotte, NC 
Geoffrey Randall Gisler 
South Bend, IN 
Julie Helene Glanzer 
Macon, GA 
Kenneth John Glessner 
Mishawaka, IN 
Michele Marie Glessner 
Mishawaka, IN 
Samuel Go 
Raleigh, NC 
Susan L. Goetcheus 
Raleigh, NC 
Benjamin Gray Goff 
Carrboro, NC 
Ashley N. Goins 
Statesville, NC 
Daniel E. Gold 
Charlotte, NC 
Kelly D. Gongloff 
Winston-Salem, NC 
Rakesh Gopalan 
Vienna, VA 
Frank Richard Graham 
Cornelius, NC 
Sophie K. Graham 
Charlotte, NC 
Mark Levan Grant 
Lugoff, SC 
Ronald James Grant 
Greensboro, NC 
Dana Marie Graves 
Chapel Hill, NC 
Jennifer M. Gray 
Raleigh, NC 
LaCusia RaShae Green 
Alachua, FL 
Jonathan Allen Greene 
Chapel Hill, NC 
Justin B. Greene 
Raleigh, NC 
Amy N. Greenfield 
Charlotte, NC 
Steven K. Griffith 
Morrisville, NC 
Tara Katherine Grigat 
Tampa, FL 
Alicia Ann Gruenebaum 
Raleigh, NC 
Nardine Mary Guirguis 
Cary, NC 
Saad Gul 
Winston-Salem, NC 
Agatha Brooke Guy 
Waynesville, NC 
Roberto Guzman 
Morrisville, NC 
Patricia Lyons Gwinn 
Alexandria, VA 
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Emanuel Creft Haggins 
Winterville, NC 

Worth Timothy Haithcock 
Goldsboro, NC 

Julie Denise Hall 
Hillsborough, NC 

A. Scott Hamilton 
Henderson, NC 

Sarah Rees Hamilton 
Charlotte, NC 

Kristine Zoe Gamble Hanes 
South Royalton, VT 

Spencer Glenn Hanes 
Winston-Salem, NC 

Carrie Arthur Hanger 
Winston-Salem, NC 

Susan Kathleen Hanley 
Raleigh, NC 

Casey Nicole Harding 
Durham, NC 

Susan P. Harkness 
Cary, NC 

Amanda Leigh Harrell 
APO AE, ZZ 

Erin A. Harrigan 
Cary, NC 

Angelique N. Harris 
Durham, NC 

David Grant Harris 
Chapel Hill, NC 

Gladys Harris 
Durham, NC 

Scott Crissman Harris 
Winston-Salem, NC 

Anakah Dawn Harrison 
San Diego, CA 

Shani Daivs Harrison 
Raleigh, NC 

William Paul Hart 
Virginia Beach, VA 

Dan McCord Hartzog 
Raleigh, NC 

Aisha Hasan 
Cary, NC 

Candace A. Hayden 
Greensboro, NC 

Johnny R. Hayes 
Anderson, SC 

Andrew Taube Heath 
Indianapolis, IN 

Angela Marie Heath 
Charlotte, NC 

Daniel Anthony Heath 
Chapel Hill, NC 

Kristen Waldman Heath 
Indianapolis, IN 

William Tate Helms 
Chapel Hill, NC 

Timothy Clayton Henley 
Cherryville, NC 

Jessica Gadrinab Henry 
Raleigh, NC 

Michael Thomas Henry 
Raleigh, NC 

Gilda A. Hernandez 
Long Beach, CA 

William Robinson Heroy 
Chapel Hill, NC 

Bess S. Hilliard 
New York, NY 

Jennifer L. Hillman 
Knightdale, NC 

James Pete Hoffman 
Salisbury, NC 

Michael Andrew Hoffman 
Chapel Hill, NC 

Jonathan Philip Holbrook 
Carrboro, NC 

Daniel P. Homiller 
Cary, NC 


Richard Earl Hopkins 
Clayton, GA 

Gregory S. Horner 
Cary, NC 

Scott Richard Hovey 
Winston-Salem, NC 

April R. Howard 
Autryville, NC 

Aprilia Elizabeth Hubbard 
Granite Quarry, NC 

Jerry Andrew Hubbartt 
Chicago, IL 

Tamara Lynn Huckert 
Spokane Valley, WA 

LaTonya Denise Hucks 
Durham, NC 

Michaela Skvara Hudson 
Raleigh, NC 

Micah Eldridge Huggins 
Brown Summit, NC 

Catherine Christopher Huie 
Knoxville, TN 

Chantel Elizabeth Hull 
Raleigh, NC 

Courtney Smith Hull 
Elizabeth City, NC 

Joel Jerome Humphries 
Durham, NC 

Catherine Virginia McCarth 

Hutasuhut 
Charlottesville, VA 

Carilyn Kelly Ibsen 
Mars Hill, NC 

Sarah Kathryn Henry Ikena 
Fort Sill, OK 

E. B. Davis Inabnit 
Conway, SC 

Stuart Innes 
Barco, NC 

Andrew Dale Irby 
Winston-Salem, NC 

D. Jason Isley 
Raleigh, NC 

Amber J. Ivie 
Louisville, KY 

Jay C. Jackson 
Alexandria, VA 

Seneca Jacobs 
Little Rock, AR 

Trisha Leigh Dolores Jacobs 
Raleigh, NC 

Sumit Kumar Jain 
Raleigh, NC 

Jonathan Eric James 
Durham, NC 

Mark A. Jefferis 
Charlotte, NC 

Kelly Teresa Jeffries 
Charlotte, NC 

Chester Chia-Mon Jeng 
La Habra, CA 

Elizabeth Brooke Jenkins 
Chapel Hill, NC 

Michael Elliot Jensen 
Lexington, VA 

Douglas Patrick Jeremiah 
Hillsborough, NC 

Melody Elizabeth Jewell 
Chapel Hill, NC 

Kwangchul Ji 
Broomall, NC 

Jang Hwan’John” Jo 
Durham, NC 

Erin Elizabeth Jochum 
Cleveland, OH 

Elton Dwayne Johnson 
Newton, NC 

Jessica Ashley Johnson 
Grundy, VA 

Jessica Monique Johnson 


Morrisville, NC 

KaCee Layne Johnson 
Macon, GA 

Kathrine Lynne Johnson 
Kernersville, NC 

Luciona Johnson 
Charlotte, NC 

Rhett Hunter Johnson 
Cincinnati, OH 

Richard David Johnson 
Elkin, NC 

Arin Briana Jones 
Raleigh, NC 

Cheryl M. Samuel Jones 
Charlotte, NC 

Deidra Colette Jones 
Raleigh, NC 

Jesse Creed Jones 
Miami, FL 

Maria Rochelle Jones 
Suffolk, VA 

Virginia Caroline Jordan 
Chapel Hill, NC 

Monique Rachelle Judkins 
Reidsville, NC 

Helen L. Jugovic 
Winston-Salem, NC 

Lisa Alumbaugh Kamarchik 
Durham, NC 

Meredith Lyn Katz 
Charlotte, NC 

Jeffrey S. Kaufman 
Orlando, FL 

Lea Marie Keller 
Kernersville, NC 

Mellonee A. Kennedy 
Raleigh, NC 

William Joseph Kennedy 
Clemmons, NC 

Christian Parks Kennerly 
Winston-Salem, NC 

Thomas Daniel Kerr 
Charlotte, NC 

Glenn E. Ketner 
Durham, NC 

Sabeen Javed Khawaja 
Durham, NC 

April Epley Kight 
Graham, NC 

Unyoung Kim 
Wonju Kangwondo, ZZ 

Catherine E. Kimberley 
Austin, TX 

Mitzi Yvonne Kincaid 
Wilmington, NC 

Rachel Kindred 
Durham, NC 

Dena Janae King 
Morrisville, NC 

Israel David King 
Winston-Salem, NC 

Rebecca L. Kinlein 
Winston-Salem, NC 

Townsend Bourgeois Kinsler 
Durham, NC 

Jennifer Lynn Kirby 
Fayetteville, NC 

John Patrick Kiser 
Kings Mountain, NC 

Crystal M. O. Klein 
Medina, OH 

Jennifer Rose Kletter 
Raleigh, NC 

Yelizaveta Klimova-Troxler 
Charlotte, NC 

Julie Diane Klipp 
Asheville, NC 

Meghan Naomi Knight 
Durham, NC 

Byung-hee Ko 


Madison, WI 

Yunju Ko 
Vienna, VA 

Cassandra S. Koontz 
Lexington, NC 

Jason A. Koslofsky 
Hillsborough, NC 

Jeffrey Scott Koweek 
Durham, NC 

Enyonam A. Kpeglo 
Chapel Hill, NC 

Kathryn Elizabeth Kransdorf 
Richmond, VA 

Angela Kreinbrink 
Winston-Salem, NC 

Alexis Rose Kropp 
Charlotte, NC 

Kirk Anthony Kruger 
Raleigh, NC 

Gregory William Kuehnle 
South Bend, IN 

Walter Eakin Kuhn 
Durham, NC 

John C. Kuzenski 
Apex, NC 

Osang Kweon 
Yougin, Kyunggi-do, ZZ 

Paul Kingsbury Lachance 
Raleigh, NC 

Amanda Smith Lacoff 
Durham, NC 

Andrew Stephen Lade 
Fairborn, OH 

Zachary Forrest Lamb 
Conover, NC 

David Joseph Lanzotti 
Carrboro, NC 

Ian Mikel Larrea 
Raleigh, NC 

Michele L. Laski 
Charlotte, NC 

Tobin Webb Lathan 
Fuquay-Varina, NC 

Coalter Gill Lathrop 
Chapel Hill, NC 

William Lee Lattimore 
Buies Creek, NC 

Mark David Lavender 
Durham, NC 

Robert L. Lawson 
Grundy, VA 

Sophorn Lay 
Charlotte, NC 

Marcus Anthony LeBeouf 
Durham, NC 

Robert A. Leandro 
Nashville, TN 

Susan Tobey Lecker 
Miami, FL 

Joon Kil Lee 
San Jose, NC 

June Q. Lee 
Flower Mound, TX 

Matthew E. Lee 
Winston-Salem, NC 

Siyoung Lee 
Chapel Hill, NC 

Matthew Nis Leerberg 
Apex, NC 

Tessa T. Leftwich 
Greensboro, NC 

Urenna Nnenna Lekwauwa 
Winston-Salem, NC 

Robert A. Lenter 
Greensboro, NC 

Christopher Laird Leonard 
Lansing, MI 

Louis John Leskosky 
Athens, GA 

Carrie A. Leslie 
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Charlotte, NC 

Anthony Lewis 
Seneca, SC 

Antonio Eugene Lewis 
Winston-Salem, NC 

Ericka Loretta Lewis 
Raleigh, NC 

Matthew David Lincoln 
Columbia, SC 

Erik August Lindahl 
Winston-Salem, NC 

Jennifer Anne Linden 
Winston-Salem, NC 

Hannah Faith Little 
Chapel Hill, NC 

John Charles Livingston 
Raleigh, NC 

Roy G. Locke 
Roselle, NJ 

Timothy Patrick Logan 
Charlottesville, VA 

Armistead Mason Long 
San Antonio, TX 

C. Geyer Longenecker 
Raleigh, NC 

Lori Lynn Lorenzo 
Cameron, NC 

Cody R. Loughridge 
Raleigh, NC 

Kenneth Love 
Cincinnati, OH 

Erik Robert Lowe 
Nashville, TN 


Josalyn Anderson Rae Lowrance 


Coats, NC 
Jennifer A. Luebke 
Raleigh, NC 
Ryan Shawn Luft 
Washington, DE 
Sheila L. Luhn 
Cary, NC 
Brett Karl Eskildsen Lund 
REPIING 
W. Everett Lupton 
Norfolk, VA 
Mary Ellen Lyall-Morgan 
Buies Creek, NC 
Jack A. Lyda 
Burlington, NC 
Marsha Janelle Lyons 
Portsmouth, VA 
Marjorie J. Maginnis 
Royal Palm Beach, FL 
Brian James Mahoney 
Orlando, FL 
Chauncey Andomo Malone 
Durham, NC 
Sarah E. Mancinelli 
Cambridge, MA 
Lauara C. Manfreda 
Raleigh, NC 
Ravi Manne 
Cary, NC 
Steven Donald Mansbery 
Shaker Heights, OH 
Matthew Thomas Marcellino 
Bermuda Run, NC 
Lisa D. Mares 
Chapel Hill, NC 
Amanda Leigh Maris 
Durham, NC 
Emily Marroquin 
Carrboro, NC 
James William Marshall 
Morgantown, WV 
Abigail M. Martin 
Morgantown, WV 
Amanda Ashley Martin 
Boonville, NC 
Heather R. Martin 


Durham, NC 
Jonathan Richard Marx 
Charlottesville, VA 

Anita Jeanette Mason 
Jacksonville, FL 

Traci L. Massey 
Durham, NC 

Rosa Mejia Matusik 
Apex, NC 

Nancy Ann Mayer 
Durham, NC 

Bracken Juliette Mayes 
Raleigh, NC 

Scott Carr Mayhew 
Statesville, NC 

James Daniel McAlister 
Winston-Salem, NC 

Christina McAlpin 
Cary, NC 

Jack R. McCaffery 
Charlotte, NC 

Ollie Mack McCaulley 
Palmdale, NC 

Ashley Nicole McDuffie 
Durham, NC 

Barrett W. McFatter 
Black Mountain, NC 

Andrea Beth McGlinn 
Chapel Hill, NC 

E. Kiernan McGorty 
Lincoln, NE 

Kessela McIntosh 
Raleigh, NC 

Nancy R. McIntyre 
Winston-Salem, NC 

Matthew Ryan McKaig 
Lillington, NC 

Elizabeth M.P. McKee 
Sanford, NC 

Joseph Garriss McKellar 
Chapel Hill, NC 

Cortney Marie McKinney 
Eden, NC 

Heather Moble McKinney 
Winston-Salem, NC 

Kimberly M. McMiller 
Durham, NC 

Claire Scott McMullan 
Chapel Hill, NC 

Richard A. McNeil 
Chapel Hill, NC 

Ryan Vannoy McNeill 
Lexington, NC 

Morgan Ross Mehler 
Hartford, CT 

Sejal Mehta 
Raleigh, NC 

Jess Daniel Mekeel 
Williamsburg, VA 

Mauricio E. Melara 
Charlotte, NC 

Jim Melo 
Chapel Hill, NC 

Brenda Menard 
Apex, NC 

Travis Emil Menk 
Savoy, IL 

Daniel Adam Merlin 
Chapel Hill, NC 

Emma Claire Merritt 
Winston-Salem, NC 

Brian M. Meyer 
Coats, NC 

Allegra Milholland 
Raleigh, NC 

John Locke Milholland 
Lillington, NC 

Christopher D. Miller 
Columbia, SC 

Gary H. Miller 
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Bryson City, NC 

Grant Coleman Miller 
Summerfield, NC 

Luke Miller 
Sacramento, CA 

Nathan Arthur Miller 
Boone, NC 

Kerry Anne B. Miner 
Sanford, NC 

Courtney H. Mischen 
Raleigh, NC 

Emily Elizabeth Mistr 
Chapel Hill, NC 

Marsha Leigh Mitchell- 

Hamilton 
Goldsboro, NC 

Jonathan Tate Mlinarcik 
Virginia Beach, VA 

Patrick G. Monaghan 
Pikeville, KY 

James Harris Monroe 
Durham, NC 

Maggie Delicia Moore 
Greensboro, NC 

Paul Lawrence Moore 
Washington, DC 

Rhonda Nichelle Moore 
Dallas, NC 

Ruby Dhaliwal Moore 
Asheville, NC 

Ryan Berrard Moran 
Memphis, MI 

William Edward Morgan 
Winston-Salem, NC 

Henry Samuel Morphis 
Fuquay-Varina, NC 

Michael Peter Morris 
Columbia, SC 

Jonathan Lee Morton 
Durham, NC 

Michele-Ellen Morton 
Durham, NC 

Yasmin Keiosha Morton 
Winston-Salem, NC 

Anne M. Moukperian 
N. Tonawanda, NY 

John Michael Moye 
Chapel Hill, NC 

Michael A. Muller 
Charlotte, NC 

Daniel V. Mumford 
Williamsburg, VA 

Alexandru Virgil Muntean 
Charlotte, NC 

Nicole Ashley Murphey 
Cary, NC 

Daniel John Murphy 
Winston-Salem, NC 

Dorothy Higdon Murphy 
Chapel Hill, NC 

Elizabeth West Murphy 
Dunn, NC 

Jeffrey Hunter Murphy 
Sacramento, CA 

Matthew Royce Myers 
Durham, NC 

Michael Armstrong Myers 
Fuquay-Varina, NC 

Silpa Myneni 
Fayetteville, NC 

Darryl Tyler Nabors 
Burlington, NC 

Kunal Nandy 
Durham, NC 

Vijay Nathan 
Cary, NC 

Michael Randolph Neece 
Wise, VA 

Marc Joseph Nehmad 
Egg Harbor Township, NJ 


Ann Patton Nelson 
Macon, GA 

April Michelle Nelson 
Durham, NC 

Issac R. Nelson 
Knightdale, NC 

Caleb Roger Newton 
Fleetwood, NC 

Jeffrey Larkin Nieman 
Chapel Hill, NC 

Meghan Elizabeth Nims 
Asheboro, NC 

Christopher Nixon 
Charlotte, NC 

Arathi Prabhu Nobles 
Columbia, SC 

Douglas David Miron Nydick 
Durham, NC 

Marisa B. Nye 
Cambridge, MA 

Donald Joseph O’Brien 
Winston-Salem, NC 

Shannon Haley O’Brien 
Charlotte, NC 

William John O'Donnell 
Winston-Salem, NC 

John Ward O’Hale 
Smithfield, NC 

Reginald DeForest O’Rourke 
Durham, NC 

Jessica Brook Odom 
Chapel Hill, NC 

Elizabeth S. Ogburn 
Mooresville, NC 

Yoko Onishi 
Yokohama, Japan, NC 

Brenee W. Orozco 
Garland, TX 

Kelli Ann Ovies 
Raleigh, NC 

Ashley Lee Owen 
New Bern, NC 

Bruce Edward Owens 
New York, NY 

Elton L. Owens 
Saugus, CA 

William David Owens 
Raleigh, NC 

David Otieno Owino 
Durham, NC 

Pamela L. Padgett 
Atlanta, GA 

Frank John Palmeri 
Miami Lakes, FL 

Athanassios Petros 

Panagopoulos 
Charlotte, NC 

Susannah Lucinda Parker 
Birmingham, AL 

Angela G. Parrott 
Charlotte, NC 

William Thomas Parrott 
Winston-Salem, NC 

Helen Louise Parsonage 
Winston-Salem, NC 

Saurabh A. Patel 
Spokane, WA 

Robert Matthew Pearson 
Lexington, VA 

Tina Kathleen Pearson 
Charlotte, NC 

Emily Bobo Peebles 
Tallahassee, FL 

Kimberly D. Pellini 
Moyock, NC 

Robert Sterling Perkinson 
St. Louis, MO 

Stanley Thomas Perlowski 
Raleigh, NC 

Gregory Lamarr Perry 


Zebulon, NC 

Lisa Anne Perry 
Raleigh, NC 

M. Shane Perry 
Charlotte, NC 

Andrew J. Petesch 
Greensboro, NC 

Albert Gabriel Petren 
Charlotte, NC 

Robert James Pevler 
Fayetteville, NC 

Jason Charles Pfister 
Winston-Salem, NC 

John Yancey Phelps 
League City, TX 

Brian Dean Phillips 
Carrboro, NC 

Matthew T. Phillips 
Lewisville, NC 

Sarah Archer Leigh Phillips 
Chapel Hill, NC 

Alicia Belyn Piercemeyer 
Bowie, MD 

Anthony John Pijerov 
Charlotte, NC 

Jeannie Carol Pino 
Henderson, NC 

James Thomas Pinyerd 
Bloomington, IN 

Suzannah McKenzie Plemmons 
Oxford, MS 

Lauren Elizabeth Pogue 
Chapel Hill, NC 

James Bradford Polk 
Oxford, MS 

Samuel B. Potter 
Winston-Salem, NC 

Noel Dean Powell 
Durham, NC 

Lynn Ann Prather 
Raleigh, NC 

Eric Miles Pratt 
Durham, NC 

Rajeev K. Premakumar 
Hillsborough, NC 

Patrick M. Prendergast 
Wilmington, NC 

Meredith Rebecca Pressley 
Asheville, NC 

George Braxton Price 
Wallace, NC 

Meghann Maria Proie 
Chapel Hill, NC 

Mary Frances Prosser 
Coats, NC 

Albert Destin L. C. Puati 
Raleigh, NC 

Douglas Stuart Punger 
Winston-Salem, NC 

Serena Kathleen Putegnat 
Brownsville, TX 

Matthew James Putnam 
Raleigh, NC 

Naarah Elise Putnam 
Raleigh, NC 

Fang Qian 
Chapel Hill, NC 

LeeAnne Quattrucci 
Wilmington, NC 

Christine Michele Quinn 
New York, NY 

Sarah Rackley 
Berkeley, CA 

Matthew McCotter Raines 
N. Myrtle Beach, SC 

Jodi L. Ramsey 
Rock Hill, SC 

J. Fielding Randall 
Cherryville, NC 

Steve Sandeep Rao 
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Morrisville, NC 

Raven Leigh Rassette 
Fuquay-Varina, NC 

Sanjeev Kumar Singh Rathore 
Cary, NC 

John Tyler Ray 
Lillington, NC 

Jordan G. Ray 
Charlotte, NC 

Sarah Anne Miller Reamer 
Wilmington, NC 

Peter Andrew Reaves 
Durham, NC 

David Marshall Redmond 
Chapel Hill, NC 

Tracy Regan 
Winston-Salem, NC 

Brendan Christopher Reichs 
Arlington, VA 

Shannon T. Reid 
Durham, NC 

Eric Michael Reilly 
Maple Shade, NJ 

Todd Gregory Relue 
Durham, NC 

Satara Charlene Rembert 
Charlotte, NC 

Tashamichelle Junette Reynolds 
Advance, NC 

Donald Turner Rice 
Gastonia, NC 

Rebecca M. Rich 
Durham, NC 

Kelly Bross Richards 
Cornelius, NC 

Steven Paul Richards 
Wilmington, NC 

Walter David Richardson 
Ellerbe, NC 

Stephanie Elizabeth Richmond 
Birmingham, AL 

Jesse H. Rigsby 
Morrisville, NC 

Elizabeth Willoughby Riley 
Charlotte, NC 

Charles R. Riney 
Raleigh, NC 

Steven Daniel Ritchie 
Stanley, NC 

John Lucian Ritter 
Seagrove, NC 

Scott Joseph Rizzo 
Manhattan Beach, CA 

Christine Marie Robbins 
West Palm Beach, FL 

Roland O. Roberts 
Gahanna, OH 

Anthony Christopher Robinson 
Charlotte, NC 

Courtney Edith Robinson 
Snow Hill, NC 

David Lee Robinson 
Pittsburgh, PA 

Laura Marie Robinson 
Carlisle, PA 

Sasha Robinson 
Charlotte, NC 

Richard Nicholas Rodelli 
DAvidson, NC 

Sara Marie Root 
Fayetteville, NC 

Brooke Langford Roper 
Greensboro, NC 

Rachel Sara Rosenthal 
New York, NY 

Katherine M. Royal 
Winston-Salem, NC 

Carlyle M. Rubinow 
Chapel Hill, NC 

Aaron R. Rucker 
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Fort Mill, SC 

Edward F. Rudiger 
Marrero, LA 

D. Scott Russ 
Coats, NC 

Grayson Garrett Russell 
Raleigh, NC 

Stephen McDaniel Russell 
Chapel Hill, NC 

Tiffany Dawn Russell 
Durham, NC 

Kevin Alan Rust 
Winston-Salem, NC 

Aulica Lin Rutland 
Winston-Salem, NC 

David Owens Rutledge 
Troutman, NC 

Leslie Erin Sait 
Winston-Salem, NC 

Michelle Lea Salter 
Morrisville, NC 

Jennifer Hedgecock Sanders 
Durham, NC 

Armine Amy Sarkissian 
Glendale, NC 

Kirk Gloyne Saunooke 
Cherokee, NC 

Joel Schechet 
Asheville, NC 

Angela Jean Scheibner 
Charlotte, NC 

Rebecca Ann Scherrer 
Raleigh, NC 

Trevor P. Schmidt 
Carrboro, NC 

Andrea Dawn Schrag 
Chapel Hill, NC 

Janalyn R. W. Scott 
Grundy, VA 

Alba-Justina Secrist 
Charlotte, NC 

Jean Renee Seels 
Indian Trail, NC 

Patricia Brooks Segars 
Laurens, SC 

Rosalind Latrice Sellers 
Dillon, SC 

John David Semones 
Portland, OR 

Sonal Yogendra Shah 
Raleigh, NC 

Sarah M. Sharp 
Durham, NC 

Brennan Edward Sheedy 
Winston-Salem, NC 

Sudhir Narayana Shenoy 
Winston-Salem, NC 

Vanita Rani Shimpi 
Cary, NC 

Andrea Bookman Short 
Morrisville, NC 

David Miller Sigmon 
Raleigh, NC 

Sharon Ruth Siler 
Richmond, VA 

Joseph Jared Simms 
Durham, NC 

David Hughes Simpkins 
Tega Cay, SC 

Benjamin M. Singer 
Charlotte, NC 

Robin Stephanie Sinton 
Clayton, NC 

Laura Kay Sirianni 
Durham, NC 

Marshalla Thelice Nikol Sitton 
Winston-Salem, NC 

Gregory Lee Skidmore 
Memphis, TN 

Andrew Taylor Slawter 


Hillsborough, NC 
Jonathan Thomas Small 
Winston-Salem, NC 

Wendy Denise Smallwood 
Durham, NC 

Adam Jay Smith 
Tucson, AZ 

Allison Walsh Smith 
Durham, NC 

Carl Owen Smith 
Rocky Mount, NC 

Danial Adam Smith 
Moraga, CA 

David Elroy Smith 
Davidson, NC 

Ella-Marie Smith 
Washington, DC 

Gwendolyn Leonette Smith 
Spring Lake, NC 

Idrissa Amara Smith 
Durham, NC 

Jeremy Barrett Smith 
Carrboro, NC 

Andrew Michael Snow 
Grundy, VA 

Candice Ada Ching So 
Winston-Salem, NC 

Keiasha LaKea Solomon 
Durham, NC 

Richard Brian Sorrell 
Greenwood, IN 

Michael G. Soto 
Winston-Salem, NC 

Elizabeth Carroll Southern 
Greensboro, NC 

William Flynn Southern 
Walnut Cove, NC 

Andrew Merritt Sowell 
Washington, DC 

Denapalee Star Spencer 
Cary, NC 

James Williams Spicer 
Goldsboro, NC 

Allen Todd Sprinkle 
Atlanta, GA 

Joel Gray Stadiem 
Winston-Salem, NC 

Michael John Stading 
Charlotte, NC 

J. Andrew Stahl 
Raleigh, NC 

Nathan Johnston Stallings 
Christiansburg, VA 

Clifton R. Stancil 
Durham, NC 

Diane M. Standaert 
Chapel Hill, NC 

Kevin J. Stanfield 
Sanford, NC 

Michael Benjamin Stanley 
Carrboro, NC 

Tera Shannon Stanley 
Gastonia, NC 

Jacob Robert Starnes 
Cary, NC 

Shana Marie Starnes 
Tucson, AZ 

Justin Scott Steinschriber 
Charlottesville, VA 

Sharon Lynn Stellato 
Durham, NC 

Mark Patrick Stevens 
Orlando, NC 

Paula Steward 
Lumberton, NC 

Kyle David Stewart 
Lansing, MI 

Laura S. Stewart 
Haymarket, VA 

Matthew Ryan Stewart 


Napa, CA 

Cianti Anise Stewart-Reid 
Charlotte, NC 

Troy Ben Stoddard 
Springfield, VA 

Amanda Spillman Stokes 
Chapel Hill, NC 

Rebecca J. Streamo 
Raleigh, NC 

Christopher Scott Strickland 
Carrboro, NC 

Elizabeth Kay Strickland 
Chapel Hill, NC 

Donya Matheny Strong 
Clayton, NC 

Thomas Edgar Stroud 
Buies Creek, NC 

Yi-Yuan Su 
Washington, DC 

Matthew Charles Suczynski 
Akron, OH 

Dustin R. T. Sullivan 
Wilmington, NC 

Kristine L. Sullivan 
Chapel Hill, NC 

Lisa Gail Sullivan 
Winston-Salem, NC 

Matthew Joseph Sullivan 
Durham, NC 

Jacob Everett Sutherland 
Durham, NC 

Terry Allen Swaim 
Wendell, NC 

Timothy D. Swanson 
Buies Creek, NC 

Alan Jordan Sykes 
Winston-Salem, NC 

Lackisha Sykes 
Cary, NC 

Michael David Tada 
Hampstead, NC 

Lauren Davis Tally 
Raleigh, NC 

William Lockett Tally 
Birmingham, AL 

Joshua Gabriel Talton 
Raleigh, NC 

Hong Tang 
Palo Alto, CA 

Daniel Joseph Tangeman 
RIP NC 

Colin Jordan Tarrant 
Boston, MA 

Karl Stephen Tarrant 
Richmond, VA 

Melanie Caroline Tarrant 
New York, NY 

Jessica Lynn Tarsi 
Hubert, NC 

Charles Winfield Taylor 
Grundy, VA 

Crystal T. Taylor 
Winston-Salem, NC 

Jason Scott Taylor 
Boston, MA 

Jessica Frances Taylor 
Durham, NC 

Kala C. Taylor 
Mebane, NC 

Christopher Michael Theriault 
Chapel Hill, NC 

Lovely Annica Thomas 
Indianapolis, IN 

Michael William Thomas 
Grundy, VA 

Regina Green Thomas 
Durham, NC 

Tiran Thomas 
Charlotte, NC 

Cressier Adele Thompson 


Durham, NC 

Erin Thompson 
Leland, NC 

John Hastings Thompson 
Buies Creek, NC 

Layton Carter Thompson 
Carrboro, NC 

Nicole Marie Thompson 
Charlottesville, VA 

Sean Michael Thompson 
Springfield, VA 

Peter James Timbers 
Laramie, WY 

Jessica Laine Tobias 
Pembroke Pines, FL 

William A. Tobin 
Durham, NC 

Kristen Lindsay Todd 
Raleigh, NC 

Sherece Marie Tolbert 
Silver Spring, MD 

Mary K. Tomback 
Charlotte, NC 

Matthew David Tomback 
Charlotte, NC 

Mayso Tomlinson 
Durham, NC 

Caroline Tomlinson-Pemberton 
Summerfield, NC 

Jason Edward Toups 
Macon, GA 

Robert J. Trent 
Matthews, NC 

Ronnie Lamar Trimyer 
Apex, NC 

Kevin W. Trogdon 
Baltimore, MD 

Michael Shane Truett 
Durham, NC 

Yin-Tzu (Carolyn) Tseng 
St. Louis, MO 

Dionne Ruth Tunstall 
Winston-Salem, NC 

Christy Reed Turner 
Fayetteville, NC 

Patricia Ann Tutone 
Chapel Hill, NC 

Ezell Hartman Underdown 
Dublin, OH 

Nancy Kathryn Underwood 
Fayetteville, NC 

Blake Christian Upton 
Raleigh, NC 

Peter Johan Van Der Veldt 
Clayton, NC 

William Miles Van O’Linda 
Columbus, OH 

Timothy Scott VanDenBerg 
Chester, VA 

John Daniel Veazey 
Chapel Hill, NC 

John Carl Vermitsky 
Archdale, NC 

Melinda Lee Vervais 
Chapel Hill, NC 

Alesia M. Vick 
Raleigh, NC 

Long Dai Vo 
Durham, NC 

Nicholas James Voelker 
Wesley Chapel, FL 

Joseph L. Vukin 
Columbia, SC 

Barton C. Walker 
Charlotte, NC 

James Robert Walker 
Monroe, NC 

John Bowen Walker 
Fuquay-Varina, NC 

Michael Scott Walker 
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Candler, NC 
Stephen Brian Walker 
Greensboro, NC 


Ryan Michael Watson 
Tallahassee, FL 
Lena Watts-Robinson 


Adam Paul Wallace Gastonia, NC 

Durham, NC Myra Kathryn Price Weare 
Jaime Marie Wallace Raleigh, NC 

Lansing, MI Joel Ray Weaver 
Jason Thomas Waller Palm Harbor, FL 

Chapel Hill, NC Monica Eileen Webb 
Wesley Brian Waller Durham, NC 

South Miami, FL Robert Michael Weddington 
Reyna Simone Walters Grundy, VA 

Washington, DC Clare Marie Bobbitt Weddle 
Danielle M. Walther Durham, NC 

Winston-Salem, NC David Charles Weiss 
Candace Tanelle Walton Carrboro, NC 

Charlotte, NC Aaron Bader Wellman 
Damian John Ward Carrboro, NC 

Buies Creek, NC Jennifer Elizabeth Wells 
Danielle Marie Ward Raleigh, NC 

Holly Springs, NC Brian Richard Weyhrich 
Latia Linda Ward Carrboro, NC 

High Point, NC Anna Elisabeth Wheeler 
Sara Batten Warf Lillington, NC 

Apex, NC Cybil Janine White 
Danielle E. Wasserman Chapel Hill, NC 

Chapel Hill, NC James Arthur White 
Kehinde Abena Watford Huntersville, NC 

Durham, NC W. Bryan White 
Shan-Tika Ty-East Watkins Taylorsville, NC 

Durham, NC William Durham White 
Bradley D. Watson Chapel Hill, NC 

Fairborn, OH Joshua D. Whitlock 


Williamsburg, VA 

William J. Wickward 
Durham, NC 

Jeffrey Bruce Widdison 
Durham, NC 

Gordon Jules Wikle 
Durham, NC 

Alton R. Williams 
Raleigh, NC 

Andrea Lee Davis Williams 
Forest City, NC 

April D. Williams 
Raleigh, NC 

Barry Lamont Williams 
Raleigh, NC 

Heather J. Williams 
Winston-Salem, NC 

Jeremy Christopher Williams 
Wilmington, NC 

Jillian Elise Williams 
Durham, NC 

LaDonna M. Williams 
Winston-Salem, NC 

Lutrell Trumane Williams 
Durham, NC 

Syrena Nicolle Williams 
Durham, NC 

Renee M. Williamson 
Atkinson, NC 

Leila Williford 
Ferndale, MI 

Lindsay Elizabeth Willis 
Bethlehem, GA 


Jennifer York Wilson Waynesville, NC 
Greensboro, NC Patrick James Yingling 
Jonathan James Wilson Charlotte, NC 
Columbia, SC David Inchol Yoon 
Marcus Minter Wilson Durham, NC 
Chapel Hill, NC Jae Hong Yoon 
Megan Jane Wilson St. Louis, MO 
Knoxville, TN Stephen Michael Yoost 
Cami Marie Winarchick Columbus, OH 
Winston-Salem, NC Paula Janelle Yost 
William Chad Winebarger Charlotte, NC 
Knoxville, TN Aaron D. Young 
Nickole C. Winnett Carrboro, NC 
Durham, NC Allison J. Young 
Anna Tycin Wood Chapel Hill, NC 
Durham, NC Cheryl Young 
Seth Matthew Woodall Emerald Isle, NC 
Eden, NC Robert Nelson Young 
Christopher Jason Woodyard Fuquay-Varina, NC 
Matthews, NC Sarah Grace Zambon 
Tommie Renae Wright-Kearney Chapel Hill, NC 
Durham, NC Theresa Marie Zamecnik 
Chad Erik Wunsch Mantua, OH 
Chapel Hill, NC Peter D. Zellmer 


Chandra E. Wymer 
Carle Place, NY 


Winston-Salem, NC 
Jeffrey Dean Zentner 


Tiffany Anise Yancey Nashville, TN 
Durham, NC Amanda S. Zimmer 
Tracy Y. Yanger Winston-Salem, NC 

Charlotte, NC Emily D. Zimmer 
Scott Manning Yarbrough Cambridge, MA 

Charlotte, NC Kimberly Easter Zirkle 
Patrick Steven Yates Salisbury, NC 


The Many Hats (cont.) 


societal pressures, or selfish concern. 
These are not easy to accomplish—but 
they are only a part of the job. 


Within Our Constitutional System of 
Government 

District court judges must: 

Decide when the police powers of the 

state have overflowed their bounds; 

Decide what the legislature meant when 

they inartfully drafted a new law; 

Decide what the appellate courts really 

meant when they said what they said; 

Decide what our constitutional rights 

mean in the day-to-day world in which 

we live. 

(Nearly as many fundamental constitu- 
tional rights come into consideration in a 
one-hour DWI trial as do in a two-week 
murder trial. The district court judge must 
decide these issues in minutes, alone, often 
without briefs, AND often must do so sever- 
al times a day, for several days a week.) 

These are not easy decisions to make— 


but they are only a part of the job. 
Within Our Society 


District court judges: 
Are looked to as leaders, as experts, as 
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exemplary citizens; 

Are expected to serve on boards and com- 

mittees; 

Share their knowledge and experience 

with others to develop meaningful pro- 

grams and policies in areas tangential to 
the courts; 

Inspire obedience and respect for the law; 

Improvise, theorize, and legitimize the 

administration of the criminal justice, 

juvenile justice, and civil justice systems; 

Learn the law, teach the law, understand 

the law, and apply the law; 

All the while 

Maintaining their families, being spouses, 

parents, and children, 

Enjoying recreational pursuits, 

Maintaining health, and 

Nurturing relationships with family, 

friends, and God. 

These are not easy matters—but they are 
only a part of the job. 

All of these things are part of the job of 
being a district court judge. A judge must be 
able to do all of these jobs and be willing to 
shift between them at any time. AND they 
must be done with patience, courtesy, legiti- 
mate analysis, understanding, intuitiveness, 
empathy, application of life’s experience, 
common sense, compassion, flexibility, deci- 
siveness, and, sometimes, courage. They 


must be done alone, without rancor, 
vengeance, prejudice, or fear; without bias, 
sympathy, or fear of public clamor. 

To find the best person to perform the job 
of district court judge, who is better able to 
consider all of these various parts of the job 
and person? Is it some appointing authority 
or the general voter at the polls? 

To decide whether a particular district 
court judge should retain his office, who is 
better able to consider all of these various 
parts of the job and the person? Is it some 
independent agency report on performance 
and characteristics in a voter guide, or a com- 
petitor’s letters to the editor, and editorials 
and advertisements in the newspapers? 

To attract the best person to the job of dis- 
trict court judge, do we want the job sought 
by young lawyers to improve their visibility 
or standard of living, or by experienced 
lawyers who relish the challenge? Do we 
count on the apparent prestige of the posi- 
tion, or should we pay a reasonable salary? 

These are issues in which the Bar has a 
vital interest. Both as individual voters and as 
a body, lawyers should make their feelings 
known to their legislators. If not lawyers, who 
will? = 


Joseph Turner is the chief district court judge 
for the 18th Judicial District. 
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Classified Advertising 


Positions Available 

Attorney Jobs: The nation’s #1 job-hunting 
bulletin for attorneys is now exclusively online 
at: AttorneyJobsOnline.com. Subscribe 
1-800-296-9611. 
Extensive website provides thousands of attor- 
ney and law-related jobs nationwide and 
abroad at all levels of experience in public 
(Federal, state, and local), private, and non- 


online or call us at 


profit sectors, plus legal career transition 
advice and information in our content-rich 
Legal Career Center. Quality Counts. 
Sponsored by West Group. 

Attorney Positions—with law firms and 
corporate legal departments throughout the 
Carolinas. Contact CAROLINA LEGAL 
STAFFING—Charlotte (704) 343-4822 
phone; (704) 343-0211 fax; or Raleigh (919) 
573-1880 phone, (919) 573-1881 fax; or 
www.carolinalegal.com. 

Associate Tax Attorney—Charlotte tax 
firm representing closely held business own- 
ers, entrepreneurs, and high net worth fami- 
lies is seeking to hire an associate attorney 
with up to three years experience and an 
LL.M. in Taxation or Estate Planning from a 
top law school. Attorney will practice in the 
following areas: estate planning, planning 
involving trusts, partnership and corporate 
planning, asset protection planning, and cre- 
ative income tax planning techniques. 
Immediate client contact. Outstanding 
opportunity to work with a firm having a 
proven record of solving the most challenging 
legal and tax problems. Candidate should be 
highly skilled, detail-oriented, and self-moti- 
vated. Excellent working and learning envi- 
ronment. Please forward resume to: Recruiter; 
Culp, Elliott & Carpenter, PL.L.C.; 4401 
Barclay Downs Dr., Suite 200; Charlotte, NC 
28209 or via email to: rda@ceclaw.com 

Position Available—Attorney, Pitt County 
Schools seeking full-time staff attorney. 
Minimum two years experience preferred; a 
member in good standing with the North 
Carolina State Bar or eligible for membership; 
experience or training in education law, famil- 
iar with processes of public boards desired. 
Salary commensurate with experience; all 
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State and County benefits available; two year 
contract. Send Resume and credentials in care 
of: Brenda K. Jones, Human Resources 
Committee, Pitt County Board of Education, 
1717 West Fifth Street, Greenville, NC 
27834, Fax #: (252) 830-4256, Contact #: 
(252) 830-4256, Deadline June 15, 2006. 
Inquiries will be held in confidence. 

Busy General Practice Law Firm \ocated 
in the beautiful Great Smoky Mountains of 
Western North Carolina seeks an associate 
with 2 years of experience. Our practice offers 
a competitive income, paid malpractice, paid 
vacation, CLE allowance, and a short partner- 
ship track. The position is for general practice 
with emphasis on civil litigation and business 
transactions. Western North Carolina boasts 
unsurpassed outdoor recreational opportuni- 
ties including skiing, hunting, fishing, hiking, 
camping, and much more. Send resume to 
Jeff Norris, via fax (828) 452-3534, e-mail 
Inorris@norrisandassoc.com, mail Jeffrey W. 
Norris & Associates, PLLC, Norris 
Professional Building, 177 N. Main St., 
Waynesville, NC 28786. 

Growing multistate law firm is looking for 
an Associate Attorney to manage the daily 
legal operations in Raleigh office of approxi- 
mately 20 employees. Responsibilities include 
reviewing and analyzing all internal processes 
and procedures; direct management of title 
department, and supervision of office manag- 
er; rendering legal opinions in a broad array of 
subjects, primarily related to real estate and 
the foreclosure process; some court appear- 
ances. Minimum requirements: NC Bar 
license, other state licenses a plus, and 3-5 
years concentrated experience in real property 
law, including foreclosure and real estate title. 
Management experience a plus. Excellent 
benefits, including 401k, health and dental, 
long term disability and much more. Salary 
commensurate with experience. Please e-mail 
resume to: hr@msplaw.com. 


Miscellaneous 

Electronic Evidence Examiner—EnCase 
Certified in computer forensics, seven years 
experience in electronic evidence discovery, 


Advertising Rates 


If you would like to advertise in the 
State Bar Journal, please send your 
advertisement to the director of com- 
munications, the North Carolina 
State Bar, 6568 Towles Rd., 
Wilmington, NC 28409, telephone 
910-397-0353. The cost of advertis- 
ing is $60.00 for up to 35 words and 
$.50 for each additional word. Ads for 

| the Fall (September) 2006, issue must 
be received by July 1, 2006. 


deposition preparation, proper methodology 
for evidence acquisition, advice on subpoena 
preparation. Accepting civil cases including 
but not limited to family law, litigation, fraud, 
and corporate issues. Southern Computer 
Forensics, 715 Avenue A, Suite 200, Opelika, 
AL 36801. (334) 745-5097. E-mail: rcan- 
non@scforensics.com. 

Medical record review offered by Nurse- 
Attorney. Member of the North Carolina Bar. 
Prompt and thorough review of medical 
records. Board certified physicians consulted 
in all cases. $50.00 per hour. Call (252) 367- 
6419 


In Memoriam 


Allen A. Bailey 
Charlotte (1924-2006) 


Robert S. Cahoon 
Greensboro (Deceased 2006) 


William A. Dees Jr. 
Goldsboro (Deceased 2006) 


Hamilton Horton 
Winston-Salem (Deceased 2006) 


James B. Wolfe Jr. 
Greensboro (1921-2006) 
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That’s how fast you can lose it all due to a malpractice 
claim. We have an experienced claims staff to swing the 
odds in your favor. And we have a risk management 
department to help get you back on the winning track by 
improving your prevention skills. With over 28 years of 
experience in professional liability coverage, you can always 


turn to Lawyers Mutual for a winning combination. 


Lawyers 
Mutual 


LIABILITY INSURANCE COMPANY 
OF NORTH CAROLINA® 


Tel: 919.677.8900 or 800.662.8843 * Fax: 919.677.9641 * www.lminc.com ¢ E-mail: Imi@ImInc.com 


The North Carolina State Bar 
PO. Box 25908 
Raleigh, NC 27611 


Address Service Requested 


BW 
We don't just sweat the details. 


We hammer on them 


until the little devils throw up 
their hands and give in. 


Whoever said that the devil is in the details must have 


ee been in the title insurance business. Because only by dotting 


every “i” and crossing every “t’—and then double checking 
what we just double checked—can we provide the level of 
accuracy that you can offer your clients with confidence. 

Perhaps even more remarkable is that we're this thorough 
» and really fast to boot. The majority of our transactions, in 
fact, are turned around in a mere 30 minutes or less. 

Why not work with the title insurance firm that serves 
more than 4,000 North Carolina attorneys? Attorneys Title. 


For us, the details are no sweat. 


Attorneys Title 


attorneystitle.com 


Raleigh 800-222-4502 Asheville 800-532-8235 Charlotte 800-432-6462 
Cary 800-226-4419 Winston-Salem 800-642-0819 Greensboro 888-230-1800 
Wilmington 800-942-8646 or 800-322-1075 


